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INSTRUCTIONS:
There are three (3) questions in this examination.
You will be given four (4) hours to complete the examination.

QUESTION 1

Burns is being charged with arson. He is being represented by Attorney Hyde.

The prosecution’s theory was that Burns burned down his failing business to get the insurance
proceeds. The fire was started with gasoline and Burns owns a red Ferrari that was seen leaving
the area right before the fire started.

Before the arson, Burns was in the garage with his wife, Wilma. Burns popped open the Ferrari
trunk and showed Wilma several gasoline cans and said, “I figured out a way to solve our
financial problems.” Wilma did not want to have anything to do with his plans.

Nosey, a neighbor, overheard the Burns’ conversation because the garage door was wide open.
Nosey has known Burns and Wilma for eleven years.

While at his business, Burns called Hyde and told him, “I really messed up! Some gasoline
spilled on my clothes and I am nauseated from inhaling the gas fumes!” Hyde tells Burns to go
to the emergency room and tell the doctor that he inhaled fumes from barbecuing. Hyde was
using his office speaker phone while talking to Burns. Dexter, Hyde’s driver was in the
lunchroom and overheard the conversation.

At the emergency room, Dr. Pyro diagnosed the injury as gasoline fume inhalation. Oxygen
therapy was given.

Assume the following occurred in a California state court. Discuss all the evidentiary issues,
objections, and arguments that each party would likely raise in each section below and the likely
trial court ruling on the admissibility of the evidence.

Answer according to California law.

1. The prosecution calls, Wilma who voluntarily testified about her husband’s statement and
him showing her gasoline cans located in the Ferrari trunk. At the time of trial, Wilma had
filed for divorce.

2. Next, the prosecution presents Nosey, a neighbor, who testified that he saw the red Ferrari
and overheard Burns tell Wilma, “I figured out a way to solve our financial problems.”

3. Next, the prosecution calls Dexter, the driver for Attorney Hyde, who testified regarding
Hyde’s conversation with Burns.

4. Finally, the prosecution presents Dr. Pyro who testified he treated Burns for gasoline
fumes inhalation.
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QUESTION 2

Darlene is prosecuted for battery with serious bodily injury in the criminal case of People of
the State of X vs. Darlene.

On February 1, 2020, Darlene was working as a waitress at Pizza Palace.  She waited on
Victor, a patron of the Pizza Palace and the alleged victim in the case.  The prosecution’s theory
of the case is that Darlene pushed Victor off his barstool after he complained about her poor
service, causing him to fall and suffer serious bodily injury, a concussion, as a result of the fall.
The Defense theory of the case is that Victor became intoxicated while waiting for his food.
Darlene asked him to leave, Victor became belligerent and fell off his barstool sustaining
injuries.

Assume the following occurred in the jury trial of Darlene. Discuss all the evidentiary issues
and arguments that would likely arise in each section below, including objections, if any, and the
likely trial court ruling on the admissibility of the evidence. The State of X has adopted the
Federal Rules of Evidence.

1. Victor testifies that he was waiting for his food for over an hour.  When he complained,
Darlene yelled, “I’ll show you good service!” and forcefully pushed him off his barstool.
Victor was taken to the hospital and the treating physician told him he sustained a
concussion.

2. On cross-examination of Victor, defense counsel asks Victor the following, whether
Victor filed a $5 million lawsuit against Pizza Palace after the incident?

3. Next, the prosecution calls Dr. Vallum to the stand.  Dr. Vallum will testify that he has
been a licensed medical doctor for 20 years.  He is Victor’s primary care physician.  Dr.
Vallum testifies to Victor’s injuries. Dr. Vallum is asked by the prosecution to state an
opinion as to the cause of Victor’s injuries.  Dr. Vallum states that the injury Victor
sustained could only have resulted from being pushed off a barstool. His opinion is based
on an experiment that Dr. Vallum conducted with grapefruits where he rolled some
grapefruits off a barstool and forcefully pushed other grapefruits off the same barstool.
Dr. Vallum testifies that there was significantly more trauma to the grapefruits he
forcefully pushed off the stool than those that rolled off the stool, which is consistent with
the injuries Victor sustained. The defense objects.

4. After the prosecution rests, the defense calls Pizza Palace’s head security officer, Wendy.
Wendy is required to investigate incidents and write reports regarding those incidents by
Pizza Palace.  Wendy testifies that she reviewed the video surveillance inside of the Pizza
Parlor on the night of the incident.  She saw Victor fall off his bar stool. She didn’t know
how to save the surveillance video and by the time she was able to contact the
manufacture of the surveillance system, the surveillance video was erased because it
records over itself every 24 hours.

***
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Question 3

The following facts gave rise to two trials: a federal criminal trial and a federal civil trial.

When Victoria Vinik turned 15 years old, her parents gifted her an iPhone. She soon met
a man on the SnapChat social media network. His name was Donny. Donny, who was 25, told
Victoria he was a software engineer in Hollywood and worked on major movies. Soon, the
messages became sexual in nature, despite her age, and Victoria agreed to meet with Donny.
They planned for Donny to drive to Bakersfield and pick her up and take her to Los Angeles to
meet movie stars and “party.” She planned to tell her parents, Paul and Sue Vinik, she was at a
sleepover with her friend, Freda. The plan initially worked. Victoria got permission to stay at
Freda’s house and Donny picked her up on Friday night. On Saturday morning, however, the
Viniks realized something was wrong when Victoria’s Find My Friends application showed her
traveling south on Interstate 5 out of town. The Viniks could not get a hold of Victoria or Freda,
so they logged onto her computer and found messages between Donny and Victoria and realized
what had happened. The Viniks immediately called police.

Two days later, police located Victoria’s body in a ditch on the side of the road on
Interstate 5. A medical examiner determined that Victoria had been forcibly raped and then
strangled to death. Police found Donny later the same day and arrested him, later linking the rape
to Donny through DNA. The United States Attorney’s office prosecuted Donny for sex with a
minor, rape, and for Victoria’s murder. The Viniks sued in Federal court for torts, including
sexual assault and a statutory wrongful death claim that requires intent to kill.

The following proffers were made during the federal criminal trial with appropriate notice:

1) SGT William of the Las Vegas Police Department testified that Donny had been arrested
six years earlier for sexual assault of a girl, age 13, in a Barnes and Noble bathroom in
Las Vegas, for which Donny was later charged and convicted for sexual assault and child
molestation.

2) Detective Smith of the Los Angeles Police Department testified that, upon a valid search
of Donny’s cell phone, he located hundreds of depictions of child pornography with the
victims depicted ranging from apparent ages of 12 to 16.

The following proffer was made at the civil trial with appropriate notice:

3) In order to prove the killing was accidental, Donny’s attorney called Detective Bart of the
Bakersfield Police Department. Bart testified from memory that Victoria’s diary bragged
of numerous sexual encounters with teenage boys in which she asked them to “choke
her.” The diary itself had been destroyed when a typographical error by police
administrative staff caused it to be shredded as duplicate paperwork.

Discuss potential objections and responses to objections to the above proffers under the Federal
Rules of Evidence. Do not address hearsay.

***
























































































