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Question 1 

Pete’s Publishing is a new company whose corporate mission is to publish nature books. Pete’s 

Publishing contacted Ernest, a talented writer and illustrator, to write and illustrate a series of 

book about birds.  

On February 1, Ernest and Pete’s Publishing’s corporate president Pete met and orally agreed to 

the following:  

1. Ernest will write and illustrate a three-book series about birds in the United States.  

2. The first book will be about birds in the western United States, the second book will be about 

books in the eastern United States, and the third book will be about birds in the rest of the United 

States.  

3. Each book will have 12 chapters.  

4. The first two chapters of the first book will be delivered to Pete’s Publishing within three 

months and two additional chapters are due every six months thereafter until all three books are 

completed.  

5. Pete’s Publishing will pay Ernest a total of $400,000 for all three books, with $100,000 paid 

immediately and $100,000 paid when each of the three books are completed to the satisfaction of 

Pete’s Publishing.  

6. Pete’s Publishing can cancel the contract at any time if it is not satisfied with the illustrations 

or the writing. 

7. Time is of the essence. 

Ernest was very happy with the terms but a little uneasy about whether Pete’s Publishing would 

be able to make the last three payments, since they were not due until each book was completed. 

To address Ernest’s concern, Pete promised to personally pay Ernest in the event Pete’s 

Publishing failed to pay. Satisfied with that promise, Ernest and Pete shook hands, and Pete 

handed Ernest a Pete’s Publishing corporate check for $100,000. 

On February 15, Ernest moved from New Orleans, Louisiana to Seattle, Washington to 

investigate and observe birds in the northwest United States, and begin working on the first 

book. Ernest’s plan was to travel the country and bird watch as he wrote and illustrated each 

chapter. 
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On March 1, the first COVID-19 pandemic cases were discovered in Washington state, and by 

April 1, the entire state was subject to a state government-ordered pandemic-related lockdown 

prohibiting residents from traveling more than five miles from their homes. As a result of the 

lockdown, Ernest was able to observe only a few birds from his Seattle apartment, and he fell 

behind in writing and illustrating the first book.  

On April 1, Ernest called Pete and explained that he was unable to make much progress on the 

first book because he was stuck in his apartment due to the lockdown. Pete encouraged Ernest to 

stay the course, and they agreed to touch base again when the first two chapters were due on 

May 1. 

On June 1, Ernest submitted the first two chapters to Pete’s Publishing. His work was one month 

late.  

On June 2, Ernest received an email from Pete’s Publishing informing him that the contract was 

cancelled because Ernest failed to meet his first deadline. 

 

Question: On June 15, Ernest  walks into your law office, tells you the forgoing facts, and 

asks you if he has grounds to sue Pete’s Publishing and Pete. What is your advice to 

Ernest? Please explain all causes of action and defenses, if any.  
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1. Is there a valid contract between Ernest and Pete’s Publishing? 

 

A. This is a bilateral contract. Ernest and Pete’s Publishing exchanged promises. 
 

B. The basic formation elements are present, i.e., offer, acceptance, intent, and 

consideration. 

  

2. Is the contract subject to the statute of frauds?  
 

A. The statute of frauds requires certain contracts to be evidenced by a writing 

signed by the party to be charged  to be enforced. The signed writing must identify 

the subject matter of the contract, show that the parties have made a contract has 

been made between the parties, and state the essential terms with reasonable 

certainty. This is an oral contract, not a written one.  
 

B. To be subject to the statute of frauds, a contract must fall within six categories: 

marriage, incapable of being fully performed in one year, concerns an interest in 

land, is an executors agreement to answer for the estate’s debts, is for the sale of 

goods for $500 or more, or is a surety contract.  
 

C.  The oral agreement between Pete’s Publishing and Ernest is not subject to the 

statute of frauds for two reasons: it is capable of being performed within one year 

because it is possible that Ernest could complete all three books within one year, 

and also because Pete’s Publishing may execute the termination clause in one 

year.  
 

D. Bonus issue – is the $50,000 check a sufficient writing to bring the agreement 

out of the statute of frauds? No, because the check does not  state all of the 

essential terms of the agreement.  
 

3. Is Pete’s promise a valid surety or guaranty? 

 

A. A surety is an agreement to be primarily responsible and directly liable for 

paying a debt or performing an obligation of another. A guaranty is an agreement 

where the guarantor promises to satisfy an obligation the promisor under the 

primary agreement in the event the promisor fails to perform.  
 



Pete personally promised to pay Pete’s Publishing’s debt to Ernest in the event 

Pete’s Publishing fails to pay. Pete’s promise is a guaranty. Bonus: California 

abolished the distinction between sureties and guarantors. 
 

B. Elements. 

. 

A promise to be a guarantor or surety is binding if it is in a signed writing and 

recites consideration, or if the promisor should reasonably expect and foresee the 

promisee will undertake an action or forbearance of a substantial character in 

reliance on the promise. Here, there is no writing, but Ernest reasonably and 

foreseeably relied on Pete’s oral promise as an inducement to proceed with the 

three-book deal.  
 

An oral promise to pay the debt of another is enforceable when the promisor has a 

personal, immediate and pecuniary interest in the transaction and the promise is 

supported by sufficient consideration. 
 

C. Was Pete’s guaranty supported by sufficient consideration?  
 

Consideration is presumed where, as here, the promise is made at the time of the 

primary agreement. Pete may also benefit from his promise because he is the 

president of the publishing company that will be publishing Ernest’s books and has 

an interest in the company’s success.  
 

D. Bonus issue: Is Pete’s promise enforceable under the doctrine of promissory 

estoppel? 

 

Promissory estoppel can be used to enforce an oral promise that cannot be enforced 

as a contract under the statute of frauds. Ernest would have to show that Pete’s 

promise was made with the reasonable expectation that Ernest  would rely on it, 

that Ernest did justifiably rely on it, and that injustice can be avoided only by 

enforcing Pete’s promise. 
 

4. Did Pete’s Publishing wrongfully terminate the contract when Ernest was 

two months late delivering his first two chapters? 

 

A. The contract requires Ernest to deliver the first two chapters by May 1, which 

he failed to do. That failure was a breach of contract by Ernest. Whether Ernest’s 

breach of contract allows Pete’s Publishing to terminate the contract depends on 

whether Ernest’s breach is a material breach.  



If it is a material, breach, Pete’s Publishing can cancel. If it is not a material 

breach, Pete’s Publishing can sue for damages. 
 

A material breach is one that is so significant that the nonbreaching party will not 

receive the central value of the contract. If a material breach has occurred, then the 

nonbreaching party’s performance is excused.  
 

In addition to terminating performance under the contract, a material breach also 

gives rise to a claim for damages incurred as a result of the breach. 
 

B. Criteria 

The criteria to decide materiality are: the extent to which the breach deprives the 

other party of reasonably expected benefits under the contract, the degree to which 

that party can be compensated for the loss of those benefits, the extent to which the 

breaching party will suffer forfeiture if the breach is held to be material, the 

possibility and likelihood of the breaching party curing the breach, and the good 

faith or bad faith of the breaching party 

Ernest was one month late delivering his manuscript for the first two chapters. The 

first book is twelve chapters. This means that to date, Pete’s Publishing was 

deprived of less than 20% of the  manuscript it was owed, for one month. This is 

not a substantial deprivation of the benefit that Pete’s Publishing bargained for, and 

it is possible that Ernest could deliver the remaining chapters on time, depending 

on the length of the pandemic lockdown. Termination will cause Ernest to suffer a 

complete forfeiture. Strict enforcement may be excused by disproportionate 

forfeiture. Ernest’s breach was not a material breach.  
 

5. Time is of the essence 

 

The parties’ oral agreement included a term that time is of the essence. 

Time is of the essence means that completion of performance is an important 

element of the performance under the contract and typically indicates that failure to 

timely complete performance will be considered a breach.   
 

The time is of the essence terms gives Pete’s Publishing a stronger argument that 

Ernest’s breach is a material one, but it does not automatically change the 

materiality determination.  
 

6. Repudiation and Anticipatory Repudiation 

 



A breach of contract occurs when a party fails to perform a promise when the time 

for that performance is due. A repudiation is an indication of prospective breach 

that occurs before the time that a party’s performance is due.   
 

A repudiation occurs when a party makes clear by words or actions that his 

promised performance will not be rendered when it becomes due. Repudiation can 

consist of a statement of intention to breach or a voluntary, affirmative act that 

renders the party unable or apparently unable to perform when the performance 

becomes due.  
 

An anticipatory repudiation occurs when one party to a contract communicates to 

the other party that he will not be performing an obligation under the contract. A 

party can repudiate a contract through a statement that clearly indicates an intent to 

breach, or a voluntary, affirmative act that renders a party unable to perform. 

Anticipatory repudiation must be an unambiguous indication that the party will not 

perform. A mere expression of doubt or statement that party might not perform is 

not an anticipatory repudiation. 
 

On April 1, Ernest called Pete and explained that he “was unable to make much 

progress” because he was stuck in his apartment lockdown. Pete encouraged him to 

“stay the course.” Ernest’s words were not a repudiation or an anticipated 

repudiation because they do not constitute an unambiguous indication that Ernest 

will not perform. 
 

Bonus Issue: Request for Assurances 

 

Pete’s Publishing should have considered making a request for assurances to 

determine whether Ernest was likely to get back on the contract schedule, before it 

terminated the contract.  
 

A party may suspend performance and demand adequate assurances when he 

has reasonable grounds to believe that the other party will breach, and the other 

party has not communicated any anticipatory repudiation with an unambiguous 

indication that he will not perform. Demanding adequate assurances is a way to 

clarify the parties’ rights and responsibilities without waiting for the other party to 

provide an unambiguous anticipatory repudiation. If adequate assurance is not 

provided within a reasonable amount of time, the suspending party may proceed as 

if there had been an anticipatory repudiation. 
 

7.  Good faith and fair dealing 

 



Did Pete’s Publishing’s termination violate the covenant or implied duty of good 

faith and fair dealing? 

 

Every contract has a constructive covenant or implied duty, of good faith and fair 

dealing that requires the parties to follow standards of decency, fairness, and 

reasonableness in performing and enforcing the contract. This duty requires each 

party to a contract not to do anything that will deprive other parties of the benefits 

of the contract. A breach of this duty gives rise to an action for damages. 
 

Pete’s Publishing terminated the contract when Ernest’s two chapters were 

delivered one month late, but with the knowledge that Ernest was subject to a 

government lockdown that was making it harder for him to get his work done on 

time. If Ernest establishes that the lockdown was a significant factor is causing him 

to be late in his work, he will have a legitimate cause of action for breach of the 

covenant or implied duty of good faith and fair dealing.  
 

8. Frustration of Purpose   
 

Did the state government’s COVID-19 lockdown order frustrate the principal 

purpose of the contract? 

 

Frustration of purpose is a defense that excuses a party from performing when 

events or changed circumstances make performance worthless. It applies when an 

unexpected event that is beyond the party’s control completely undermines the 

party’s primary purpose in making the contract. The event or circumstances that 

caused the frustration of purpose must not be within the possible risks that each 

party assumed by entering into the contract, non-occurrence of the event must be a 

basic assumption under which the contract was made, and the event's occurrence 

must not be the breaching party's fault. 
 

All three criteria are present here, provided that the lockdown legitimately 

prevented Ernest from the type and extent of bird-watching necessary for him to 

write and illustrate the first book. This was a temporary frustration of purpose 

during the lockdown which excuses Ernest for the rest of the lockdown.  
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Question 2 

Betsy’s mother Alice passed away and left all of her belongings to Betsy. Betsy planned to 

have a yard sale of the small household items she inherited from her mother.  



Connie lived next door to Alice for 50 years. They were close friends. Every week for the last 

decade, Alice invited Connie to her home where they did watercolor painting together. During 

those art sessions, Alice sometimes showed Connie items she had collected over the years.  

Once, she showed Connie a small blue-and-white floral bowl that she described as “very 

special.”  

A few days before the yard sale, Betsy asked Connie to help her with the sale. Betsy promised 

Connie that if she would help her that day, she would let Connie select and keep any one item 

she wanted, provided that it had not already been sold. Connie readily agreed. She planned to 

attend the sale anyway, and hoped to find something special to remember her friend by.  

Thirty minutes before the sale began, Connie noticed Alice’s small blue-and-white floral bowl 

was sitting at the front of one of the sale tables. Connie moved the small bowl behind larger 

bowls on the table, hoping that no one would notice it and want to buy it. The sticker price 

was $35, which Betsy had placed there the day before.  

Connie worked all day at the yard sale. When it was over, Connie was delighted to discover 

that no one had purchased the small blue-and-white floral bowl. She picked up the small bowl 

and asked Betsy if it was OK for her to select and keep that item, to remember Alice by. “Of 

course it’s OK” replied Betsy, with misty tears in her eyes. “I know that it would make 

Mother happy to know that it will be with you.” Connie thanked her, took the bowl home, and 

put it on her kitchen table next to the salt and pepper shakers. 

A week later, as Connie was watching a television show about antique auctions, she was 

reminded of the small blue-and-white floral bowl in the kitchen. She wondered if it was an 

antique. On a whim, Connie telephoned a local auction specialist, who suggested that she send 

photographs of the bowl. After receiving Connie’s photographs, the auction specialist 

identified the bowl as an item of historical significance and offered to contact Sotheby’s New 

York auction house to determine the bowl’s potential value.  
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Within weeks, Sotheby’s Chinese art department inspected the small blue-and-white floral 

bowl and identified it as a rare15th-century Chinese bowl from the Ming Dynasty. Sotheby’s 

agreed to include the bowl in its upcoming Important Chinese Art auction. At the auction, the 

bowl sold for $721,800, exceeding its top estimated sale price of half a million dollars.  



After the sale, the head of Sotheby’s Chinese art department said in a press statemen t: 

"Today's result for this exceptionally rare floral bowl, dating to the 15th century, epitomizes 

the incredible, once-in-a-lifetime discovery stories that we dream about as specialists in the 

Chinese Art field... it is a reminder that precious works of art remain hidden in plain sight just 

waiting to be found." 

 

Question: 

Upon learning of the Sotheby’s sale,  Betsy walks into your law office, tells you the 

foregoing facts, and explains that if she had known how valuable her mother’s small 

blue-and-white floral bowl was, she would never have included it in the yard sale, and 

she would never have agreed to let Connie have it. She asks you what her legal options 

are. What is your advice to Betsy? Please explain all causes of actions and defenses, if 

any.  
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Betsy v. Connie  (to avoid the contract) and  

Connie v. Betsy (to enforce the contact)  

 

1. Do Betsy and Connie have a valid contract? 



 

A. Formation -yes, all elements established. 

 

B. Valid consideration – yes, a Connie’s promise to work for one day at the yard 

sale in exchange for Betsy’s promise to let her select and keep one yard sale item..  

 

2. Can Betsy avoid the contract?   

 

A. Avoidance based on a mistake in the value of the bowl 

 

In contracts, a mistake is a belief that is not in accordance with the facts as they 

exist at the time the contract is entered. Predictions or judgments about future 

events that turn out to be incorrect are not mistakes under contract law.  

 

A mistake is not required to be expressly stated to provide grounds to avoid a 

contract. A mistake may consist of an assumption about facts that a party makes 

without being aware of other alternatives.  

 

The mistake  

The issue is whether Betsy and Connie made a mistake about the value of the 

bowl. Betsy valued the bowl at $35, because she place a $35 sales sticker on it. 

There is no indication that Connie placed a monetary value on the bowl. Rather, 

Betsy wanted the bowl for emotional reasons, i.e., to remind her of her deceased 

friend. Betsy made a serious mistake of value.  

 

The elements 

To avoid a contract based on a mistake, the mistake must: 

A.  Go to a basic assumption on which the contract was made and 



B.  Have a material effect on the agreed exchange of performances.  

Betsy tells you that she never would have let Connie have the bow if she knew 

how valuable it was. The issue is whether the $35 estimated value of the bowl was 

a basic assumption of the agreement to exchange the bowl for a day’s work at the 

yard sale, and whether Betsy would have agreed to the exchange if she knew its 

true value. The answer is yes, given Betsy’s statement after the auction.    

Who bears the risk of the mistake? 

A party will be found to bear the risk of the mistake if: 

A.  The terms of the contract have expressly allocated the risk to that party, 

B. A court has allocated the risk to that party because the allocation is reasonable 

under the circumstances, or 

C. The party has conscious ignorance of the relevant facts . 

 

Conscious ignorance exists where the party knows he has limited knowledge of the 

relevant facts but treats that limited knowledge as sufficient. 

 

The issue is whether Betsy was consciously ignorant. She thought the bowl was 

worth only $35, but there are no facts indicating that she was aware of other facts 

that would suggest the bowl was particularly valuable. Connie, knew that Alice 

considered the bowl to be “very special,’ but there is no indication that Alice ever 

told her why it was very special. This is a mutual mistake. 

 

3. Mistake as a defense to Connie’s cross-complaint against Betsy.  

Mistake is also a defense. The foregoing analysis applies to using mistake as a 

defense.  

 

A. Unilateral mistake  

One party’s mistake at the time a contract is made, as to a basic assumption of the 

contract that has a material effect on the agreed performances, excuses the 



mistaken party’s performance if enforcing the contract despite the mistake would 

be unconscionable, or the other party had reason to know of the mistake or his fault 

caused the mistake.  

 

If this is a unilateral mistake and Connie knew or had reason to know the bowl’s 

true value, Betsy would have a valid defense based on mistake.     

 

If this is a unilateral mistake Betsy would also have a compelling 

unconscionability argument regardless of whether Betsy knew or had reason to 

know the bowl’s true value, because enforcing a contract despite the mistake is 

unconscionable where it would be oppressive or unreasonably favorable to one 

party. No party applying common sense would enter into a contract to exchange a 

$700,000 bowl in return for one day’s work at a yard sale. And no party acting 

fairly would enforce it.  

 

B. Mutual mistake 

When there is a mutual mistake, the adversely affected party can void the contract 

if it meets the criteria discussed above and so long as the party did not assume the 

risk of the mistake. 

 

3. Likely outcome 

 

When parties fail to expressly allocate the risk of mistake in their agreement, the 

court will allocate the risk to the party on whom it is most reasonable, considering 

all of the circumstances of the transaction and in light of the general expectations 

and practices in the market.  

 

In sales transactions, the usual expectation is that the seller bears the risk of 

mistakenly underpricing the item sold, and the buyer bears the risk of mistakenly 

overpaying for it.  



 

The issue is whether it is reasonable to allocate the risk of mistakenly underpricing 

the bowl to Betsy because she was in the best position to determine its true value 

before she decided to include it in the yard sale with a $35 sales price sticker.  

 

If Betsy bears the risk of mistake, Betsy cannot avoid the sale or successfully 

defend against enforcement of the agreement.  

 








































