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Instructions:

There are three (3) questions in this examination.  You will be given four (4) hours to complete the
examination.

Your answer should demonstrate your ability to analyze the facts in the question, to tell the difference
between material facts and immaterial facts, and to discern the points of law and facts upon which the
case turns. Your answer should show that you know and understand the pertinent principles and
theories of law, their qualifications and limitations, and their relationships to each other.  Your   answer
should   evidence   your ability to apply the law to the given facts and to reason in a logical,
lawyer-like manner from the premises you adopt to a sound conclusion. Do not merely show that   you
remember   legal   principles; instead, try to demonstrate your proficiency in using and applying them.
If your answer contains only a statement of your conclusions, you will receive little credit. State fully
the reasons that support your conclusions and discuss all points thoroughly.  Your answer should be
complete, but you should not volunteer information or discuss legal doctrines that are not pertinent to
the solution of the problem.
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Question 1

Dabney is a daredevil, who loves motorcycles and adrenaline. Dabney decided he wanted to ride his
motorcycle on the railroad track, in front of the train that provides service to metropolitan areas in both
North and South Dakota. Dabney thought it would be fun to race just barely in front of the train, pop a
wheelie, and turn around to wave at the train operator.

Peter, Paul, and Perrie were passengers on the train when Dabney attempted his stunt. As Dabney
popped the wheelie, he whiskey-throttled, which caused the motorcycle to abruptly U-turn and hit the
side of the train. This caused the train to crash, injuring Peter, Paul, and Perrie.

Peter discovered that Dabney was uninjured and decided to sue him in a negligence action, seeking
monetary damages for his injuries, a broken clavicle and a broken wrist. At trial, a jury found that
Dabney’s negligence was the sole cause of the accident and awarded Peter $50,000 for his injuries.

Perrie heard about Peter’s lawsuit and decided to sue Dabney for her injuries, as well. Perrie suffered a
concussion and hearing loss, and sought $100,000 in monetary damages. She also sought an injunction
to keep Dabney from attempting any further motorcycle stunts along the railroad. Perrie moved for
partial summary judgment against Dabney based on the jury finding Dabney negligent in the action
with Peter. The court granted the motion.

Paul liked Perrie’s idea to seek an injunction against Dabney and filed suit to keep Dabney from
attempting any further motorcycle stunts along the railroad.

A few months later, Peter’s doctor advised that his medical bills would exceed the $50,000 award.
Peter decided to file another suit against Dabney, seeking an additional $20,000.

1. Is Perrie entitled to a jury trial in her case against Dabney? Discuss.

2. Did the court err when it granted the partial motion for summary judgment in Perrie’s case?
Discuss.

3. Is Paul entitled to a jury trial in his case against Dabney? Discuss.

4. May Peter sue Dabney in the second case? Discuss.
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Question 2

Polly loved Tudor-style houses, and had always dreamed of buying one. She met Dottie, and learned
that she was trying to sell her Tudor-style house. Dottie happened to do home inspections and provided
Polly with a report on the condition of the house, stating that there were no structural defects and that
the house was worth $3M. The price was perfect, so Polly bought it.

Upon moving in, Polly discovered that the roof was structurally unsound. Moreover, the foundation
was cracked. Polly was informed that the roof and foundation were repairable, but would likely cost
around $100K.

Polly was angry and just wanted the house that she had bought. She filed suit for fraud against Dottie,
seeking $100K. In the complaint, Polly simply stated that Dottie had “committed fraud, costing me
$100K and my dream.” Polly also claimed that Dottie was negligent in her inspection of the house,
and sought an additional $50,000.

A month after all pleadings on the case were filed, Polly requested a jury trial. Dottie objected.

1. Is Polly’s complaint sufficient to state a claim for fraud and how should Dottie proceed. Discuss.

2. May Polly join the fraud and negligence claims? Discuss.

3. May Polly receive a jury trial? On what issues, if any? Discuss.

3



SLO
Civil Procedure
Spring 2021
Prof. M. Rivas

Question 3
Phoebe lives in a single-level home. Though the house is all on one level, there is a flight of stairs
from the driveway to the front door. The stairs had become a bit wobbly, so Phoebe hired Darren to fix
them.

Darren finished replacing the railings, but didn’t have the material to put in all the new steps. He left at
the end of the day, intending to come back the next day with the remaining materials. That night,
Phoebe came home from a long day at work and started up the steps to her front door. She got halfway
up the stairs, stepped onto the next step (which was missing), and fell through the staircase to the
ground below. Phoebe was severely injured.

Phoebe filed suit against Darren for negligence, and made a timely request for a jury trial. Darren
answered, denying negligence. The parties then engaged in discovery.

Darren filed a motion requesting an order for physical and mental examinations of Phoebe. Phoebe
objected, but the court ordered her to submit to both examinations.

Later, Phoebe received a notice to depose Dr. McCoy, the doctor that had treated Phoebe’s injuries.
Darren had previously conducted 9 depositions. Phoebe told the doctor about the scheduled deposition.
Doctor McCoy was deposed, but gave one-word answers because she was irritated that the deposition
was cutting into her golf time.

Afterwards, Darren contacted Phoebe and tried to work out a new deposition date for Dr. McCoy. Dr.
McCoy had decided to cooperate, but was not available for the following two weeks because she was
going to have surgery for golf elbow. Darren, irked, filed a motion to find Dr. McCoy in contempt for
failure to comply with a court order, and a motion compelling Dr. McCoy’s deposition.

Phoebe decided she’d do better with a court trial and so withdrew her request for a jury trial.

1. Did the Court err in granting Darren’s request for the mental and physical examinations of
Phoebe? Discuss.

2. What objections should Phoebe have made prior to the deposition of Dr. McCoy? Discuss.

3. How should the Court rule on Darren’s motions? Discuss.

4. Should the Court allow Phoebe to withdraw her request for jury trial? Discuss.
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Question 1-Answer Outline
1. Is Perrie entitled to a jury trial in her case against Dabney? Discuss.

7th Amendment Right to jury trial: Seventh Amendment guarantees jury trial. The guarantee turns on whether
the remedy is legal or equitable.
Legal claim: Suit seeking monetary damages is a legal claim and guaranteed a jury trial.
Equitable claim: Specific performance is an equitable claim and is not guaranteed a jury trial.
Timing: Demand for jury trial must be made within 14 days of service of last pleading directed to jury triable
issue. After that, court may use its discretion to grant demand.

Perrie has two claims against Dabney. The first is a claim for damages flowing from the accident. This is a legal
claim and would be entitled to a jury trial. The second is a claim for an injunction, which is an equitable claim.
Thus, Perrie would not be entitled to a jury trial for this claim. There are no facts stating whether Perrie has
requested a jury trial. If Perrie requests a jury trial within 14 days of service of last pleading directed to jury
triable issue, there will be a jury trial on the claim for damages. This would be followed by a court trial for the
request for injunction.

2. Did the court err when it granted the partial motion for summary judgment in Perrie’s case? Discuss.
Summary judgment: May be granted if, from the pleadings, affidavits, and discovery materials, it appears that
there is no genuine dispute of material fact and the moving party is entitled to judgment as a matter of law.
Partial summary judgment: May be rendered as to issue of liability, even though there is an issue as to damages.
Issue preclusion (collateral estoppel): Requires: final judgment, issue actually litigated and essential to judgment.
The party to be bound must have been party to the prior action or in privity.

Here, there is a final judgment from the jury trial in Peter v. Dabney. The issue of negligence was fully litigated
and essential to the judgment against Dabney. The issue of Dabney’s negligence having already been determined
by a jury, there is can be no dispute as to Dabney’s negligence. Perrie can use that judgment as a sword against
Dabney. This does not violate Due Process, as Dabney was a party in that action and therefore bound by that
judgment. This leaves only the issue of damages to be decided by the jury in Perrie’s case against Dabney.

3. Is Paul entitled to a jury trial in his case against Dabney? Discuss.
7th Amendment Right to jury trial: Seventh Amendment guarantees jury trial. The guarantee turns on whether
the remedy is legal or equitable.
Legal claim: Suit seeking monetary damages is a legal claim and guaranteed a jury trial.
Equitable claim: Specific performance is an equitable claim and is not guaranteed a jury trial.

Paul is only seeking an injunction against Dabney, which is an equitable claim. Thus, Paul does not have a right to
a jury trial.

4. May Peter sue Dabney in the second case? Discuss.
Claim preclusion (res judicata): Valid, final judgment on the merits bars the same cause of action in a later lawsuit
between the same parties.

Peter has already sued Dabney for this same transaction. There was a valid final judgment, by a jury that decided
the case on the merits. It is irrelevant that Peter will owe more money for his medical bills. That does not grant
Peter a new right to a jury trial, since his case has already been heard. Thus, Peter cannot sue Dabney for more
money.



Question 2-Answer Outline
1. Is Polly’s complaint sufficient to state a claim for fraud, and how should Dottie proceed on that claim? Discuss.

Complaint: Requires a short statement of jurisdiction, short statement of the claim showing pleader is entitled to
relief, and a demand for judgment for relief.
Special pleading requirements for fraud: Must state with particularity those circumstances that establish fraud.
Rule 12(b)(6) Motion: Prior to filing an answer, the defendant may file a motion for failure to state a claim upon
which relief can be granted. This motion can be made any time prior to or at trial.

Here, the complaint simply stated that Dottie had “committed fraud, costing me $100K and my dream.” This is
not a statement that would give Dottie notice of Polly’s specific allegation(s), or give her enough information to
respond. Polly must specifically state what fraud she believes Dottie committed. Dottie should bring a 12(b)(6)
motion for failure to state a claim because, even if true, no legal relief can be granted based upon the statement
in the complaint. The allegation that Dottie committed fraud is not specific enough, nor can relief be granted for
loss of a “dream.”

2. May Polly join the fraud and negligence claims? Discuss.
Joinder of claims: A plaintiff can join any number and type of claims against a defendant, even if unrelated.

Here, there is one plaintiff (Polly) vs one defendant (Dottie). Polly can join all claims she may have against Dottie,
even if unrelated. So, yes, the claims can be joined.

3. May Polly receive a jury trial? On what issues, if any? Discuss.
Right to jury trial: Seventh Amendment guarantees jury trial. The guarantee turns on whether the remedy is legal
or equitable.
Timing: Demand for jury trial must be made within 14 days of service of last pleading directed to jury triable
issue. After that, court may use its discretion to grant demand.
Legal claim: Suit seeking monetary damages is a legal claim and guaranteed a jury trial.
Equitable claim: Specific performance is an equitable claim and is not guaranteed a jury trial.

Here, Polly is bringing a fraud claim and a negligence claim, both for monetary damages. Monetary damages are
legal in nature; thus, Polly has a right to a jury trial on both issues. However, the facts state that Polly requested a
jury trial a month after all pleadings were filed. She can only have a jury trial now if the court exercises its
discretion and grants it. Polly will have to advise the court as to her reasons for delay, which the court may or
may not find persuasive.



Question 3-Answer Outline
1. Did the Court err in granting Darren’s request for the mental and physical examinations of Phoebe? Discuss.

Scope of discovery: Any relevant, non-privileged matter that is proportional to the needs of the case.
Physical Exam: Requires court order. Physical condition must be at issue and there must be a showing of good
cause.
Mental Exam: Mental condition not at issue.

Discovery encompasses all relevant information, or information that might lead to relevant information. Here,
Phoebe has placed her physical condition at issue, because she is claiming damages for her injuries. A physical
exam would be relevant to the case, and a single exam would not be out of proportion to the needs of the case.
However, she has not put her mental health at issue. Nor would it lead to information relevant to the issue of
Phoebe’s physical injuries. Thus, the court corretly decided to grant the physical examination, but decided
wrongly to grant the mental examination.

2. What objections could Phoebe have made prior to the deposition(s) of Dr. McCoy? Discuss.
Notice: Notice of deposition to a party is sufficient to compel attendance. For a non-party witness, a subpoena
must be used to compel attendance. Objection must be promptly served on noticing party, or objection is
waived.
Doctor-patient privilege: Privilege may be claimed as to doctor-patient communications. Privilege may not be
claimed where plaintiff put physical condition at issue.
Number of allowable depositions: Only 10 depositions allowed. Additional depositions require leave of court or
stipulation of the parties.

The deposition of Dr. McCoy was noticed to Phoebe, not to Dr. McCoy. Thus, there was insufficient notice of the
deposition.

In addition, Dr. McCoy and Phoebe enjoy doctor-patient privilege, which Phoebe should have raised. However,
the court would likely find no privilege because Phoebe had placed her physical condition at issue.

Finally, the first deposition of Dr. McCoy was the 10th deposition in the case. The second deposition would have
been the 11th deposition, which would only be allowed upon leave of the court. However, Dr. McCoy is required
to participate in good faith. The court would likely find that the one-word answers given at the first deposition
did not constitute good faith. Thus, the second deposition would not exceed Darren’s total allowable depositions.

3. How should the Court rule on Darren’s motions? Discuss.
Depositions generally
Compulsory appearance of non-party witnesses: Notice of deposition to a party is sufficient to compel
attendance. For a non-party witness, a subpoena must be used to compel attendance.
Failure to comply with court order: Notice to party does not constitute a court order to non-party witness.
Motion to compel discovery: Witness must participate in good faith. Evasive or incomplete answers are deemed
as failure to make discovery. Movant must show that an attempt was made to avoid court intervention.

Darren provided notice to Phoebe of the deposition of Dr. McCoy. He did not serve Dr. McCoy with a subpoena.
As a non-party witness, Dr. McCoy is not obligated to attend the deposition. Since there was no subpoena, there
was no court order requiring compliance. Thus, Dr. McCoy did not fail to comply.

Though Dr. McCoy did not participate in good faith, she was not obligated to attend at all since there was no
subpoena. Dr. McCoy is trying to cooperate and reschedule, but is simply unavailable for the following two weeks
due to a personal health issue. Although there was an attempt to meet and confer, the fact that Darren is irked
will not be enough to persuade the court to grant the motion to compel.

4. Should the Court allow Phoebe to withdraw her request for jury trial? Discuss.



Right to jury trial: Demand must be timely made. May be withdrawn, but requires all parties to consent.
















































