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SAN LUIS OBISPO COLLEGE OF LAW
CIVIL PROCEDURE
Midterm Examination
Fall 2020

Prof. M. Rivas

structions:

There are three (3) questions in this examination. You will be given four (4) hours to complete the examination.

Hul answer should demonstrate your ability to analyze the facts in the question. to tell the difference between

terial facts and immaterial facts. and to discern the points of law and facts upon which the case turns. Your
wier should show that you know and understand the pertinent principles and theories of law. their qualifications
| limitations. and their relationships to each other. Your answer should evidence vour ability to apply the
the given facts and to reason in a logical. Jawyer-like manner from the premises you adopt to a sound
sclusion. Do not merely show that you remember legal principles: instead. try to demonstrate your
ficiency in using and applying them. If your answer contains only a statement of your conclusions. you will
eive little credit. State fully the reasons that support your conclusions and discuss all points thoroughly. Your
wer should be complete. but you should not volunteer information or discuss legal doctrines that are not

tinent to the solution of the problem.
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QUESTION 1

Awna lived in Arizona. and owned a beach house in Laguna Beach. California. The beach
yperty was rented out from March to October. Dawna and her family would then stay at the
a¢h house starting at the end of October, through the Thanksgiving and Christimas holidays.
frer a few years, Dawna grew tired having to drive out to California every month to manage the

poperty during the Spring and Summer months. Dawna decided to hire a property manager.

While still in Arizona. Dawna put an ad on richbeach.com. a website devoted to locating support
S

Aff for beach rentals. Perry. a resident of Laguna Beach, California contacted Dawna about the

¥ -

e
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- Perry was retired and looking for something to take up the long hours of boredom that had set
erry had tried to take up various hobbies. but they had all been too monotonous. Dawna

reed to interview Perry. but insisted that Perry come to Arizona so they could meet in person.

7 agreed.

awna and Perry had a good interview, at which Dawna Jearned about some of Perry’s hobby
empts. One of those hobbies was weaving, and Perry still had a 60-inch loom back at home.
hwna had been an avid weaver for some time and was looking to get a bigger loom. so Perry
reed to sell the 60-inch to Dawna. Though Perry had no actual property management
rience. the two got along so well that Dawna hired Perry for the job.

August, Dawna went to California with a trailer to pick up the loom from Perry. Dawna paid
11y for the loom and took it home to Arizona. Dawna then discovered that the loom wasn’t
netional due to damage that Perry had not disclosed. Peiry was scheduled to start work the next
eek and was property manager at the beach house for two months before Dawna fired Perry.

E October. Perry filed suit against Dawna in federal district court in California. The next day.

oy hired a process server to serve the sununons and complaint on Dawna. The process server
Lew that Dawna wouldn’t be at the beach house until the end of October. so they left the

umons and complaint on the door in a waterproof packet and notified the current renter to not
hub the documents. In November. Dawna filed suit against Perry in Arizona State Court for
-each of contract as to the loom.

=

\ssume Arizona and California both have long-arm statutes that reach constitutional limits.

Does the Federal District Court in California have personal jurisdiction over Dawna?

Discuss.
Does the State Court in Arizona have personal jurisdiction over Perry? Discuss.
Should the court grant the motion to dismiss the federal case for improper service of process?

Discuss.
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QUESTION 2

ht owns Pubs R Us. a chain of English-style pubs. incorporated and operating solely in
JFornia. Drew owns Décor for U, a Nevada corporation that sells kitschy décor to bars across
nited States. Décor for U has its warehouse and offices in Denver. Colorado.

ibs R Us decided that the corporation could make lots of money by opening a location m
Jeviada on The Strip. Pubs R Us would move its headquarters to Las Vegas and use the rooftop

Hee suite at the new location, where there would be a stunning view of the city. It would take
ihé to effect the move. and Pubs R Us would continue to conduct its business in California in
1eantiume.

hibs R Us entered into a contract with Décor for U to decorate all four floors of the new pub, for
ltotal of $75.000. Tust before the agreed upon ship date. Décor for U sold the decorations to
{hother company that offered more money. Pubs R Us was able to complete the order through
Jother supplier, for a cost of $150.000.

3at wanted to repair the broken business relationship between Pubs R Us and Décor for U. To

hat end, Pat called Drew and asked why Décor for U had breached the contract. Things were
yaing well until the conversation turned to politics. A heated argument ensued. in which Drew

bld Pat that not only was Décor for U able to get more money by selling to the other company.
futlthat other company shared their political values. According to Drew, Décor for U had a First
endment right to sell only to those companies that agreed with them politically. Later, Pubs R
< Feceived a call from another of its vendors, stating that they were no longer going to honor
oir contract based on information received in a letter from Décor for U.

Wl week later. Pubs R Us filed suit against Décor for U in the Federal District Court in Nevada for
stench of contract damages of $75.000 and punitive damages in the amount of $15.000. Pubs R
1Us lalso claimed $5.000 against Décor for U in an action for interference with its contractual

ml tionship with its 3% party vendor. Nevada state law does not allow punitive damages in a
each of confract case.

After filing suit. Pubs R Us incorporated in Nevada. A few months later. the new location was up
and running smoothly so Pubs R Us moved all of its business operations to Nevada.

Joes the Federal District Court in Nevada have subject matter jurisdiction? Discuss.
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QUESTION 3

1swer only FOUR prongs. You have one-hour testing time. Therefore, I suggest that you
allocate about 15 minutes to each prong. Do not discuss personal jurisdiction, subject matter

jurisdiction, and supplemental jurisdiction.

I January 2018, Paul, a citizen of California, sued Dave, a citizen of Texas, and Dalila, a
citizen of Arizona, in California state court for violation of federal employment

discrimination law and breach of contract, alleging $75,001 in damages.
Tn March 2019, with Dalila's consent, Dave filed a notice of removal in Texas federal court.

1- Should the Texas federal court allow Dave to remove? Discuss.

iper, a citizen of California, traveled to France. Once there, she rented a car manufactured in

Yetroit. During her tour, the rented car broke down, and she took it to a repair shop authorized
y the manufacturer. The shop negligently repaired the vehicle. As a result, when Piper drove

ff, she lost control of the vehicle and collided with a tree. Piper sustained injuries.

iper filed a lawsuit in the federal district court for the Eastern District of California

oainst the car manufacturer and the repair shop.

o Ho oot g

2- Did Piper properly lay venue? Discuss.

Afrer obtaining the repair shop's consent, the car manufacturer filed a motion to transfer
the case from the federal district court for the Eastern District of California to Detroit's

|| federal cout.

3-  How should the court rule on the motion to transfer? Discuss.

Suppose the mechanic filed a motion to dismiss based on forum non-conveniens.

4- How should the court rule on the motion? Discuss.

A mobile circus from state A traveled to state B to perform during the holidays. While
attending the circus. Ringo. a state B citizen, was bit by one of the circus monkeys. Three
years after the incident, in compliance with the state B statute of limitations. Ringo filed a
lawsuit against the circus under diversity in federal court in state B. The circus filed a motion
to dismiss alleging that the case was barred by state A statute of limitations.

5. Which state law should the federal court follow? Discuss.
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ANSWER OUTLINE

ERSONAL JURISDICTION-FEDERAL CLAIM
s, the federal court has personal jurisdiction.

zulitional Basis

r Pennoyer v Neff, personal jurisdiction can be asserted based upon physical presence in the state at
: time of service, consent, or domicile.

4wna was still in Arizona at the time of service. There are no facts suggesting Dawna consented to

jurisdiction in California, nor is Dawna a resident of California. Dawna stays in California for the

jolidays, but lives in Arizona.

Viodern Rule

drer International Shoe, a court can assert personal jurisdiction where there is a long arm statute that

taches the defendant and sufficient minimum contacts exist so that the exercise of personal jurisdiction
Jes not offend “traditional notions of fair play and substantial justice.”

e, we are told to assume there is a long arm statute that reaches constitutional limits.

inimum Contacts

To determine whether there are minimum contacts, courts will look to two factors: purposeful availment
nd| foreseeability.

Dawna reached into California to make money by buying the beach house for the purpose of renting it

: ut) She has protection of California laws if there is a dispute with a renter. Dawna also posted an ad on
ichbeach.com, specifically targeted to find an employee to manage the property in California. Dawna
would also have protection of California employment law since she hired Perry to work at the house in
(California.

awna stays in California a few months out of the year. She drives on the roads and rents her California
.ach house. She hired a California resident to work at her property in California. Each of these facts
e it foreseeable that Dawna could be haled into court in California.

elatedness of the Claim

dourt can exercise specific or general jurisdiction, depending on the nature and quality of defendant’s

sontacts with the forum.

(feneral Jurisdiction

m_-é-r 3
8

lere contacts with the forum are systematic and continuous, the defendant is considered at home in the
e and personal jurisdiction may be asserted for any cause of action.

wna owns property in California, and drives to California once a month to manage the property prior to

al
#rmg Perry. Dawna stays in California for November and December, and presumably uses the roads then

well. This is arguably enough for Dawna to be considered “at home” in California.

f Igéciﬁc Jurisdiction




Vhere the contacts are less than systematic and continuous, assertion of personal jurisdiction may be
lited to those suits arising from defendant’s contact with the forum.

federal suit arises from Dawna’s employment of Perry to manage the California property.

Irness
Agsertion of personal jurisdiction must not offend “traditional notions of fair play and substantial justice.’

3

awna may argue that the forum in not convenient, but would likely lose given the amount of time she
enerally spends there and how often she would go back and forth from Arizona. California also has a
ggitimate interest in providing a forum to Perry, a state resident and employee within the state.

) PERSONAL JURISDICTION-ARIZONA CLAIM
Ves, Arizona has specific personal jurisdiction.

Itaditional Basis
hder Pennoyer v Neff, personal jurisdiction can be asserted based upon physical presence in the state at

fhe time of service, consent, or domicile.

[~

' jlere are no facts as to where Perry was served with process, nor are there facts suggesting Perry
onsented to jurisdiction in Arizona. Perry is not a resident of Arizona.

Modern Rule
Inder International Shoe, a court can assert personal jurisdiction where there is a long arm statute that

teaches the defendant and sufficient minimum contacts exist so that the exercise of personal jurisdiction
s not offend “traditional notions of fair play and substantial justice.”

[ 4]

te, we are told to assume there is a long arm statute that reaches constitutional limits.

(o]

Ainimum Contacts
’Iﬂ? determine whether there are minimum contacts, courts will look to two factors: purposeful availment
C

1 foreseeability.

: fhe only contact Perry has had with Arizona was to go there for the interview with Dawna. At that time,
though, the contract for the sale of the loom was formed.

IRelatedness of the Claim
A éourt can exercise specific or general jurisdiction, depending on the nature and quality of defendant’s

lcontacts with the forum.

175!

pecific Jurisdiction
Where the contacts are less than systematic and continuous, assertion of personal jurisdiction may be

imited to those suits arising from defendant’s contact with the forum.

)

T e
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e claim arises from Perry’s only contact with Arizona. Perry traveled to Arizona and therein formed the
ontract for the sale of the loom which is at issue.

Fairness
: 1\%mertion of personal jurisdiction must not offend “traditional notions of fair play and substantial justice.”

Ch




rr:y may argue that the forum is not convenient, but cannot show that the forum is so gravely
o’flvenient as to be unfair. Perry traveled there once for the interview and can likely do so again.

izona also has a legitimate interest in providing a forum to Dawna, a state resident, for a dispute about
algontract formed in the state.

)| MOTION TO DISMISS
{lés, the court should grant the motion to dismiss.

\ . .
Jue process requires that service of process be reasonably calculated to apprise interested parties of the
endency of the action and afford them an opportunity to be heard.

|

cet was left on the door and it was known that renters were present who could tamper with the
uments. Process server also knew that Dawna would not be home until the end of the month. It is not
& 1}|gh that documents were protected from the elements, and courts have found that such methods of

¢ 'v?ce do not comport with due process.
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Q2 ANSWER OUTLINE

ederal Question Jurisdiction

\ Fégeral court can hear cases that allege a right or interest that is substantially founded on federal law.

he federal question must appear as part of the plaintiff’s cause of action, and cannot simply anticipate a
lefense based on federal law.

riven Drew’s statements regarding free speech, Pubs R Us might believe that Décor for U will defend
agninst the breach of contract claim with a Free Speech argument. Pubs R Us cannot assert federal
estion jurisdiction based on an anticipated federal defense.

' versity Jurisdiction

izenship

A \corporation is a citizen of every state in which it is incorporated and the one state where it has its
jrincipal place of business. Citizenship is decided at time of filing.

%ubs R Us is a California citizen, because its state of incorporation is California and all business is done
in|California. The incorporation in Nevada occurred after filing and so does not destroy diversity. Pubs R
1; deciding to move its operations to Nevada does not destroy diversity because all business is still
tandled in California.

s cor for U is citizen of both Nevada (where it is incorporated) and Colorado (where its warehouse and
yffices are located).

Aglnjount in Controversy

'he amount in controversy must exceed $75,000, exclusive of interest and costs.

(Good Faith Claim
A court must accept a good faith claim that meets jurisdictional amounts, unless it appears to a legal
ertainty that the jurisdictional amount cannot be met.

oice of Law
Qeraﬂy, a federal court applies state substantive law and federal procedural law.

¢ difference between the contract price and the amount paid to the new décor company was exactly
5,000, and so does not meet the amount in controversy. The punitive damages cannot be included to
eet the jurisdictional amount because there is a state substantive law that disallows punitive damages.
ithout the claim for punitive damages, the breach of contract claim cannot reach the jurisdictional
ount to a legal certainty. Therefore, the amount in controversy is not met.

Aggregation
single plaintiff may aggregate all claims against a single defendant. In such a case, it is not necessary
that the claims arise from the same nucleus of operative fact.

[The breach of contract and tort claims are supported by different factual scenarios, but they are between
the same plaintiff and defendant and so can be aggregated. Thus, the $5,000 tort claim can be added to the




)00 breach of contract claim and the amount in controversy is met.




1- Should the Texas federal court allow Dave to remove? Discuss.

Sill. ggested answers:
|
|

Ry 11'(;:

fithe plaintiff files a lawsuit in state court, the defendant can remove a case to the federal court
hat embraces the state court where the case was filed if the case meets the federal subject matter
uirement.

Exceptions: 1) No removal if any defendant is a citizen of the forum in diversity cases (in-state D
tile); AND 2) If the case is filed in state court and more than one year has passed since filing,

he defendant cannot remove to federal court. However, removal after more than one year is
llowed if the plaintiff (P) sued two defendants (D1 and D2), and D1 can show that P acted in

ad faith by originally jointing D2 to prevent removal due to the in-state defendant rule.

jrther, each claim that the defendant wants to remove must meet the subject matter
equirement.

onie of the exceptions apply to the removal of a claim that raises a federal question. If more

ﬁ n one defendant, all must consent to removal

A}nalvsis:

(laim 1 Paul v. Dave and Dalila for violation of federal employment law.

ﬁd January 2019, Paul (CA) sued Dave (TX) and Dalila (AZ) in California state court. In March
2019, with Dalila's consent, Dave filed a notice of removal in Texas federal court.

Here, since Paul is asserting a claim for violation of a right granted to him by the federal law,
wl's claim meets federal subject matter jurisdiction under a federal question.

ther, because claim 1 raises a federal question, defendants can remove even if more than a
sar has passed since filing the case with state court and even when one of the defendants is a
tizen of the forum state. Further, all defendants must consent to removal.

¢ fact pattern states that Dalila consented to removal. Thus, Dave can remove claim 1.

e

a1m 2 Paul v. Dave and Dalila for breach of contract.

( aim two meets the diversity requirements for subject matter jurisdiction since all the

i!i fendants (Dave a citizen of TX and Dalila a citizen of AZ) are diverse from all of the plaintiffs
flaul a citizen of California), and the amount in controversy is met because it is more than
75.000.

owever, because it is a claim under diversity, two exceptions apply--the in-state defendant rule
d the “more than one-year”. Therefore, Dave cannot remove to Texas's federal court because
he is a citizen of the forum. Also, Dave cannot remove because the case has been in the state
gourt for more than a year. Thus, claim two cannot be removed because it meets the two




Jiijclusion:
|

ave and Dalila can remove claim one because it is a federal question, and the in-state defendant

l¢ and the one-year exception do not apply.
ever, claim two cannot be removed because, in diversity cases, D cannot remove if he isa
m state citizen. Also, no removal is allowed if more than one year has passed since filing the

ase with the state court.
|

‘ Did Piper properly lay venue? Discuss.

ul‘e:

——

1>

)

can lay venue in any district where
‘1. All defendants reside;
2 If all defendants reside in the same state but different districts, then P lay venue in any
district in which these defendants reside; and
3. A substantial part of the claim arose.
DT venue, a corporation resides in all districts where the business is subject to personal

risdiction.
n?lysis

ipjer (CA) sued the car manufacturer (Detroit) and the repair shop (France) in federal court for
1e| Eastern District of California.

iilice there is no district where all defendants reside and because defendants do not live in the
8

| . " 4
me state, the venue is proper where a substantial part of the claim arose.

\Assuming that Detroit has personal jurisdiction over the defendants, a proper venue for Piper to
aylis in Detroit because it is the location where the car was manufactured, which qualifies as a

L)

éper district where a substantial part of the claim arose. Piper cannot lay a venue in France
er%ausc it is a different judicial system.

onclusion

hie federal district court for the Eastern District of California is an improper venue. Piper should
)y venue in Detroit.




2- How should the court rule on the motion to transfer? Discuss.

Rule:

he transferee must be a proper venue and have personal jurisdiction over D without D's waiver.

xception:

Iifl the transferor is a proper venue, the court, in its discretion, can transfer the case to any district
ven an improper venue) based on the convenience of the parties and the interest of justice.

nalysis:

ere, the transferor is the federal district court for the Eastern District of California, and the
transferee is the Detroit's federal court.

The transferee must be a proper venue and must have personal jurisdiction over all defendants
ithout consent.

ecause the repair shop is a citizen of France, it is safe to assume that Detroit does not have
ersonal jurisdiction over it and because transfer does not allow the defendants to consent to
isdiction, the transfer motion should be denied.

Conclusion:
he motion should be denied because the transferee forum must be a proper venue and have
personal jurisdiction over the defendants without their consent.

3- How should the court rule on the motion? Discuss.

Rule:

prum non-convenience doctrine gives the court the discretion to stay a suit - even though the

[orum is proper in a technical sense because it may be very inconvenient or burdensome for the
fendant to defend in that forum (e.g., the forum may have little or no relation to the litigation)

d/there is a superior forum in another judicial system.

¢ basic idea is that the P will then sue in the more convenient forum. The decision to dismiss

i5based on public and private factors. The superior forum must be available and adequate.

ictors related to the case (Private factors)

- D has to show that the superior forum is the center of gravity

- Witnesses and evidence are in the superior forum. Thus, it is convenient for the parties to
1gate there.

ictors related to the superior forum

Should the superior forum’s community be burdened with hearing the case, such as jury
Service?

=t
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}E’- Should the current court keep the case because it is a local controversy and should be dealt
ith locally?

nalysis:

his fact pattern is analogous to Piper Aircraft Co. v. Reyno, where an airplane piloted by
cottish pilots, carrying Scottish passengers crashed in Scotland. The US Supreme Court ruled
e case should be dismissed because there is a superior forum to litigate at—Scotland.
imilarly, based on the factors above, the court should grant the motion to dismiss because
rance is the center of gravity. Thus, a superior forum.

I

T AT e\

(onclusion:

lhe motion to dismiss should be granted.

4- Which state law should the federal court follow? Discuss.

Rule:

|

[11 a diversity case, the federal court should apply the state substantive law where the federal

gourt is sitting and federal procedural law. However, if there is a federal law on point, the federal

court should apply it because it is the supreme law of the land.

The US Supreme Court developed three tests to determine if a law is procedural or substantive.

| | 1. Outcome determinative: if the federal court applies or ignores state law to the case, will

‘ the state law if applied or ignored, change the outcome of the case? If the state law

‘ changes the case's outcome, then the federal court should apply state law. The federal

w court should apply state law where the federal court is located. (Guaranty Trust Co. v.

‘ York),

2. Balance of interest: federal court can ignore the state law if there is a federal interest, and
that interest outweighs the state interest. (Byrd v. Blue Ridge Rural Electric Cooperative,
Inc.); and

3. Avoid forum shopping: if the federal court ignores the state law, would the paritics flock
to federal court? If the answer is yes, then that means the parties will likely to forum

shop.

\nalysis:

n Guaranty Trust Co. v. York, the Supreme Court ruled, after applying the outcome
eterminative test, that the statute of limitation is a substantive law and the federal court sitting
n diversity cases should apply state law.

Tere, the federal court is sitting in state B.

"hus, the federal court should apply state B substantive law. Since state B's statute of limitations
s a substantive law that allows Ringo's case to proceed to litigation, the federal court should
apply it and deny the circus motion to dismiss based on state A statute of limitation.

B T B — R —— ]
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Conclusion:
The federal court should apply state B statute of limitations.
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1 CA Federal Court- PJ over Dawna?

ersonal Jurisdiction (PJ)

J is the power of a court over an individual or parties. PJ can be
eneral or specific, depending on the nature and quality of the
efendant's contacts with the forum state. To determine if a state has
J over the defendant, we look at the traditional basis of jurisdiction,
he forum state's long-arm statute (if applicable), and constitutional
1nd due process limitations (i.e modern basis)

— LX)

_'fraditional Basis

i
|
Traditionally in Pennover V. Neff, PJ could be exercised only if the
?efendant (D) was 1) physically served, 2) domiciled (intends to
resides), 3) has agent in , or 4) gave consent, in the forum state.

'$ere were are told Dawna (D) lived in AZ. She is domiciled in AZ.

he does live at the CA beach house through the holidays, however,
he grew tired of driving out each month to manage the property,

nd planned on hiring a property manager. Her domicile and
ntended domicile is AZ. We are not told that she gave consent or
nention of waiver. She was not physically served in CA, as the
“rocess was attached to her CA rental home where she was not
Jomiciled or located at. She was not physically served in the state.
This was likely improper service of process, as discussed more

— S o~
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elow.) She does not have an agent in CA (Perry might have been,
ut he was fired and this is his suit.)

raditionally, there is no basis for PJ over the D in CA.

ong-arm Statute

there is no PJ based on the traditional basis, the court will look at
e long-arm statute which tells us when a state can reach out of
tate to exercise jurisdiction over a D. (Even if it reaches the D, it
st still meet constitutional requirements.)

e

— 4#ﬁ—

—_

Here, the case does not mention if CA has a long-arm state
[?Ithough it probably does.)

#J does not exist through statute.

l%ssuming there is unlimited long-arm statue, we now want to look to

;1ue process of constitutionality of PJ.

I
onstitutional Limitations of PJ

odern Due Process Standard

Miodernly, from International Shoe, PJ can now be exercised if the D
as such minimal contacts with the forum state to comport with
aditional notions of fair play and substantial justice. Minimum
ontacts look to purposeful availment in the forum state as well as
oreseeability. Relatedness to the claim and faimess are also
zonsidered.

3of12
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I
Purposeful Availment
|

burposeful availment is an act by the D, where the D reaches out to
the forum state and avails itself of the benefits and protections of that

at's laws.

lere, D owns a beach house in CA which she usually lives in a few
onths a year, and was driving to each month. Although she will not
j‘e living there when she rents it, she still owns it. She is taking
idvantage of the states benefits and protections. She likely uses city
vater and utilities. She also likely pays taxes that go to other benefits
f owning a home in CA, including equity. She uses the road when
she travels there that CA needs to protect and upkeep. D could also
e considered a business, since she is renting out the home and has

hired P to be the property manager. So her "business” is in CA.

The court should find that was purposeful availment of the D in CA.

-oreseeability

Foreseeability is that the D could anticipate being sued or "haled"
ﬁnto court in the state. A contract (even oral) may be foreseeable if
‘Fhere was a breach of contract to be haled into court.

Here, D owned a home in CA. She could likely expect to be sued in
he state since she has a home there, and usually spends several
nonths at the home. Home owners insurance policies in CA typically
\ave a worker's comp policy, and if she has a policy, she would

e S —
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inderstand people can sue if on your property, and that is why there
e insurance policies. She could get in an auto accident and be
sued. She made an oral contract in CA with Perry (P), which could
have gone badly (and did.) She also was his "employer" and should
ow she might be sued by him as well.

was foreseeable that D could get haled into court in CA.
Relatedness to the claim

"he court must look at whether minimum contact sufficiently relate to
he event that gave rise to the cause of action (specific jurisdiction.)
*there is relatedness, there is specific jurisdiction. If not, we look to
sontinuous and systematic contact with the forum state (general
J.msdlctlon) then the party is at home in the state.

A breach of contract in another state may give rise to specific
Lrlsdlctlon

Jere, P's claim against D is related to his being fired as D's property
anager. The home he was to manage is in CA, where the suit is
led. D owns the CA home. D's contact with CA is sufficient and
'specific to the claim.

There is relatedness to the claim and specific jurisdiction.

airness/Convenience

50f12
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Under this, the court considers convenience to the parties and the
vitnesses, the forum state's interest, and the P's interests. It is a

;rere, CA will want to protect P if there was a wrongful termination, or
ther wrong against P, who is a citizen of CA. D owns a home in CA,
a‘nd it is not far from AZ. She has traveled there alot in the past to
Jtay at the home. It does not seem like it would be unfair for D to go
0 CA for court (she can even stay in her beach home when she is
herel)

This is fair, and convenient for the D and the state.

otice

Jotice must have a reasonable method under all circumstances to
form/apprise parties of pending lawsuits and reasonable lime to
ake their appearance/argument.. It does not have to be exhaustive,

but it needs to be reasonable.

(This is discussed more below.)

The court should find there is PJ over D. If there is not a proper
service or federal statute, then it is possible the federal district court

l 6 0f 12
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!

P o

oes not have PJ over D. (A federal statute might be wrongful
rmination, since D would be considered an employer?)

2 AZ- PJ over P?
ersonal Jurisdiction (PJ)

J is the power of a court over an individual or parties. PJ can be
eneral or specific, depending on the nature and quality of the
efendant's contacts with the forum state. To determine if a state has
2J over the defendant, we look at the traditional basis of jurisdiction,
N'le forum state's long-arm statute (if applicable), and constitutional
1nd due process limitations (i.e modern basis)

raditional Basis

‘raditionally in Pennoyer V. Neff, PJ could be exercised only if the
jefendant (D) was 1) physically served, 2) domiciled (intends to
resides), 3) has agent in , or 4) gave consent, in the forum state.

I
l ere, D is suing P for breach of contract in AZ court. P is domiciled
CA. We are not told that he waived or gave consent. We are not
told where he was served. If he was served in CA, this will not meet
eing served in the state (AZ)

ssuming he was not served in CA, there is not traditional basis for
fPJ.

Long-arm Statute
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.

I there is no PJ based on the traditional basis, the court will look at
q e long-arm statute which tells us when a state can reach out of
state to exercise jurisdiction over a D. (Even if it reaches the D, it
nust still meet constitutional requirements.)

e are not told if there is a long-arm statute.

2J does not exist through statute.

\ssuming there is unlimited long-arm statue, we now want to look to
{ue process of constitutionality of PJ.

onstitutional Limitations of PJ

Modern Due Process Standard

Viodernly, from International Shoe, PJ can now be exercised if the D
\as such minimal contacts with the forum state to comport with
raditional notions of fair play and substantial justice. Minimum
(Fontacts look to purposeful availment in the forum state as well as
oreseeability. Relatedness to the claim and fairness are also

onsidered.

Purposeful Availment

| urposeful availment is an act by the D, where the D reaches out to
'the forum state and avails itself of the benefits and protections of that

tat's laws.

8of12
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is domiciled in CA. We are told he only went to AZ once to meet D,
hd we are not told if he had any other meeting in AZ, or took
dvantage of its laws or benefits. A single contact with the forum

ate is sufficient for PJ if the act was purposeful and the D benefits
om it. We can consider P benefited from visiting AZ because he got
job, and made the coral contract with D to purchase his loom, and
is is what the breach of contract is about.

W%%E

3 has purposeful availment with AZ.

o |

‘oreseeability

“oreseeability is that the D could anticipate being sued or "haled"
hto court in the state. A contract (even oral) may be foreseeable if
here was a breach of contract to be haled into court.

. e

et

It is unlikely P would think he would be sued from one visit to AZ,
»ut that is where he made the oral agreement with D to sell his loom,
\nd it is reasonable to think he could get sued making an oral

sontract.

There was foreseeability.

Relatedness to the claim

\
il 90f12
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The court must look at whether minimum contact sufficiently relate to

b} 1 o E— S—

he event that gave rise to the cause of action (specific jurisdiction.)
f there is relatedness, there is specific jurisdiction. If not, we look to

ontinuous and systematic contact with the forum state (general

urisdiction) then the party is at home in the state.

. breach of contract in another state may give rise to specific
risdiction.

 lives in CA. D went to CA to pick up the loom in CA. While P made
n oral contract to sell the loom to D, there was nothing in writing
aying where the parties lived or are from. It was an oral agreement.
he oral agreement took place when he went to AZ to meet D. We

re not told P went to AZ for any other reason or at any other time.
lowever, if we consider the oral agreement was made while he was
1 AZ, we can consider the contract was formed in AZ, and there was

pecific jurisdiction.

There is relatedness.

Fairness/Convenience

Jnder this, the court considers convenience to the parties and the
ithesses, the forum state's interest, and the P's interests. Itis a
alancing of state interest against those of the D. The state has an
terest to protect its citizens and make sure they receive adequate

emedy. and also has an interest in adjudicating matter that happen

‘ ithin its bounds.
I

D
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|

While P does not live in AZ, he lives in the next state over. He has
Isited once, so we know he can travel. He made the contract in AZ
50 it is fair that he could go to AZ for court.

otice

otice must have a reasonable method under all circumstances to
form/apprise parties of pending lawsuits and reasonable time to
ake their appearance/argument.. It does not have to be exhaustive,
ut it needs to be reasonable.

Ne are not told about his notice.

|
\
lihere is PJ over P.
?3 Proper Service of Process?

%ervice of Process, Adequate Notice of Claim

|
Totice
otice must be reasonably calculated under all circumstances to
form/apprise parties of pending lawsuits and reasonable time to
ake their appearance/argument. It does not have to be exhaustive,

yut it needs to be reasonable.

_eaving a summons on the door in a water proof packet where there
is another person living in her rental home is not a reasonable
1otice. She could have been served in AZ where she is domiciled.
There are many things that could happen to the notice, including it

110f 12
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ing taken down or damaged with weather (even if D planned on
turning to the home soon, like the process server thought.)

personal service is not possible, substitute service can occur by
aving a copy of the process paper's at the D's dwelling with
meone of suitable age and discretion. The recipient should be
er 18 years old. It can be served in person, by an agent, or by
state or federal statutes.

he service was not left with anyone. We are not told about state
statute regarding service. The D has 21 days to answer the claim
Inless they waive service of process and then they have 60 days to
espond. We are not told when D ever got the service. If this is her
'?rst response to the notice, then she should be able to file a motion
0 dismiss for improper service of process, as this was not
'f

2asonable notice.

The court should grant the motion to dismiss.

END OF EXAM
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ubject Matter Jurisdiction (SMJ)
oes the Federal District Court in Nevada have SMJ over the case?

J is a federal court's ability to preside over a case. It can be based on a diversity of
-itizenship, a federal question, supplemental jurisdiction, or removal jurisdiction.

iversity of Citizenship

 — m—

 order to have Diversity of Citizenship, the amount in controversy must exceed $75,000
nd no plaintiff can be a citizen of the same state as any defendant.

= e

itizenship

oth parties are corporations. Corporations are citizens of every state in which they are
\corporated and the one state where they have their principal place of business. The
rincipal place of business would be their nerve center, which is where high-level officers of
he business control activities. Pubs R Us is incorporated and operating solely out of
alifornia. They have citizenship in California because it is incorporated there and has its

— =

o . o B

perve center there. Decor for U is incorporated in Nevada and their offices and warehouse

s located in Colorado. Decor for U is a citizen of Nevada because that is where it is
incorporated. It is also a citizen of Colorado because that is where their warehouse and
ffices are, which is where their high officers of business control activities. It sells decor to
\ars all over the United States, but their principal place of business is not in California and

hey are not incorporated there as well.

= s

Sitizenship is determined when the claim is filed. When the claim was filed, Pubs R Us was
till incorporated in California. Although, they became incorporated in Nevada later on, it
joes not change their citizenship for the purposes of the claim. The case has complete
jiversity because the two parties are not domiciled in the same state.

Ly g ey

Aggregation

= A —

n order to have complete diversity, the total of all claims from one plaintiff against one
defendant must exceed $75,000. Multiple claims from one defendant against one defendant

e
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an be combined, even if unrelated. Pubs R Us filed a claim for breach of contract damages
$75,000 and punitive damages in the amount of $15,000. They also claimed $5,000 in an
“tion for interference with its contractual relationship with its 3rd party vendor. Normally,

ou would be able to combine all three of these claims from the plaintiff to receive your total
F aggregation. However, the Nevada state law does not allow punitive damages in a

teach of contract case. Without the $15,000 of punitive damages, Pubs R Us's aggregated

Jaims still exceeds the $75,000 amount needed.

i
3ut, we must still decide whether the Federal District Court will use the Nevada state law to
f‘ee if Pubs R Us can include the $15,000 in punitive damages to her claims total.

Eirie Doctrine

fla case is in federal court based on diversity jurisdiction, there are two situations to
evaluate before determining whether or not to follow state or federal court. Under the Erie
tctrine, the federal courts apply federal procedural law and state courts apply state
s‘ F

bstantive law.

1) If there is both a federal and a state procedure that cannot be followed simultaneously,
we must see if the federal practice interferes with the state procedure. If it does not

‘ terfere, use federal. If it does conflict with state procedure, follow the federal practice, so
ong as the state procedure is not integral to substantive rights. If it is the Federal Rules of
rocedure, follow state substantive law if it abridges, enlarges, or modifies a substantive
right. We must determine whether the state law at issue is substantive or procedural.

| | .
) To decide whether the law is substantive or procedural, we can use three tests.

1. Outcome Determination Test: An issue is substantive if it substantially affects the

2. Balance of Interest Test: The court weighs whether who between the state and

#utcome of the case.
|
ﬁaderal judicial system has a greater interest in having its rules applied.

3. Forum Shopping Deterrence: The explains that judges should follow state law on an
issue if failing to do so would cause people to flock to federal court.

B
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0

Under the balance of interest test,
ems as though the state has more interest in making sure it is followed in their ¢

t become overwhelmed with punitive damages on

H‘lder the forum shopping deterrence, it would seem that people woul

ﬁ)t
llowed
laim more damages. This rule does not affect our issue.

or our case at hand, not allowing the plaintiff to file punit
5

1'?

arlow the claim. As stated above, Pubs R Us reaches the $75,000 even without the punitive

it appears the state has more interest. This is a state law and so it
ourts so they do

breach of contract cases. The federal court has

interest to not following the state law, and following their own procedural laws so that people do

ot flock to the federal courts.

d want to go where the law is

used because then they have more opportunities to receive damages. So if the federal courts
the law it would not cause people to flock to federal court because they wouldn't be able to

ive damages in a breach of contract case

uld possibly affect her aggregated claims, and affect whether the court even has SMJ over the

se. It seems as though that is a substantial affect on the outcome of the case. On the outcome

termination test, the issue is substantive so the court should follow state substantive law and not

jlamages.

it‘\/lth the state substantive law being used, and the court not allowing the punitive damages
or breach of contract cases, the claims still aggregate to the n

eeded amount for diversity of

I

I

‘Iﬁederal Question Jurisdiction

rew from Decor for U mentioned that they had a 1st Amendment right to sell only to those

ompanies that agreed with them politically. This statement is an affirmative defense about

constitutional matter. However, the issue of the case must be founded on a federal law in

rder to fall under federal question jurisdiction. The issue of the case is a breach of contract

1
|
;E.sue, which is not constitutional/federal law. Using a federal law as a defense, will not give

I Federal Question Jurisdiction and give you SMJ.

Supplemental Jurisdiction

There is no need to analyze supplemental jurisdiction because the case meets

the elements

of diversity jurisdiction.

;‘Conclusion
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Tl ‘

j sed on the facts and analysis above, the Federal District Court in Nevada has SMJ based
Diversity of Citizenship.

END OF EXAM
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|

|

\

!
‘W] Dave's notice of removal

Tor an action to be removed to federal court, the original jurisdiction is necessary prior to removal. A
efendant can remove the action to federal court as long as the action itself could have been

rought before the federal court prior to removal. As a unanimous decision, both Dave and Dahlia
D1 and D2) can remove the case to federal court as long as both PJ and SMJ are present prior to
1e case's removal. However, certain steps are required prior to the case's removal

Original Jurisdiction

——

or removal to be proper, diversity must exist at the time of filing. Here, at the time of filing, P is a
A citizen, D1 is TX citizen and D2 is an AZ citizen. Diversity is present between all the parties, and
1e Court will agree.

11

{J)

==

ederal Question

A cause can be removed to federal court if the court has the ability to hear the case at bar. Since the
aderal court's jurisdiction is limited to certain areas, federal questions are those whose issues arise
nder federal law. Here, a federal employment discrimination law is the most applicable cause that
sould be deemed a federal question. This law likely involves federal statutory authority and
'(:onstitutional power, meaning it fits the definition of a federal question. The Court will agree that the
aase involves a federal question and will allow the case to proceed.

‘*fenue

For venue to be ruled as proper, the court that hears the case must be in the proper geographic
district in which to bring the action. The proper venue is one of the following options:

|

T ) Anywhere the defendant resides, if all defendants are residents of the state where the district is
Yocated. All defendants have to be in the same state, but any district will be proper for diversity
~ases. Here, the defendants are from TX and AZ, meaning that TX could be a proper venue via
~onsent. A limitation of removal requires that the defendant cannot be a citizen of the state where
ﬁhe case is being removed if the jurisdiction is based on diversity. Since the case is based on a
gederal question this rule does not apply. Additionally, under the 1-Year Rule provision, as the case

:‘
(

20f5



i
I
U

o=

I
Eoﬂam Name: Civil Procedure | Fall2020 SLO MRivas

Il

I‘%s gone on longer than a year (1/201 8-3/2019), federal questions are already required to be heard
ithin federal court, suggesting the case has been delayed. If the case were based on diversity, it

ould be non-removable, but the facts are not as such. The venue will be proper based on this

Jption.

| A district where a substantial part of the events giving rise to the claim occurred or
bstantial party of property that is subject in the action. Essentially, this proper venue is
ased on where the event occurred that caused the case at bar. Here, the facts are not

8) Where any defendant is subject to the Texas federal court's personal jurisdiction (PJ).

F ere, PJ is difficult to determine based on the facts, but assuming as such, the Court may
find the venue proper as long as the federal employment discrimination occurred in one of
the venues deemed proper.

Il

%tate Law Claim
I
mce removal transfers the case from state to federal court, state law claims must be severed and

manded to state court. Here, the breach of contract claim is a state law claim and is not

ppropriate for a claim based on a federal employment discrimination law. D1 and D2 will argue that
| elr breach claim is a part of the common nucleus of operative facts in order to satisfy supplemental
, | rISdIC‘t!OI’I while P will argue that federal employment discrimination is incongruous with a claim for
i amages. The Court will rule, in accordance with rules of removal, that state law claims be severed
|
|
|
!

ind remanded to the state court.

lay venue?

‘5 or venue to be ruled as proper, the court that hears the case must be in the proper

i
jéeographic district in which to bring the action. The proper venue is one of the following

I ptions:

L) Anywhere the defendant resides, if all defendants are residents of the state where the
‘ istrict is located. All defendants have to be in the same state, but any district will be proper
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r diversity cases. Here, since Piper (P) sued the manufacturer (a Detroit corporation) and
he repair (located in France, and possible Detroit since it was authorized by the
manufacturer) in CA's Eastern District, this location does not fit where the defendants

side. CA's Eastern District's federal court will not find proper venue based on where the

| efendants reside.

2) A district where a substantial part of the events giving rise to the claim occurred or
1 ‘rbstantial party of property that is subject in the action. Essentially, this proper venue is
hased on where the event occurred that caused the case at bar. Here, the facts state the
wfe collision occurred in France. As the Eastern District of CA is not located within any
ortion of France, this location does not comport with the proper venue's description. CA's
ﬁastern District's federal court will not find proper venue based on where the events

i

occurred that gave rise to the claim.

B) Where any defendant is subject to the Eastern District's federal court's personal

t | risdiction (PJ). Based on the facts, it is nearly impossible to think that CA's Eastern District
1’ san extend its PJ to either France or Detroit. In the interests of fair play and substantial

;|‘1 stice, the Court will dismiss P's case against the manufacturer and repair based on
improper venue, unless different facts present themselves.

\' g‘[ Car manufacturer's motion to transfer to Detroit's federal court

;’ 'i'ransfer

f\ venue is transferable to any venue where personal jurisdiction (PJ) and subject matter
risdiction (SMJ) are already present in the case. Additionally, the venue can be transferred

0 any forum where the action may have been brought properly or to where all other

i volved parties have consented. Two possible scenarios exist based on the facts:

i 1) If the original venue is proper, it can be transferred to another forum where the case may
ave been brought provided that PJ and SMJ are present or where the involved parties
have consented. Here, it is impossible to determine whether any party has consented to any
location, so analysis is difficult. However, Detroit's federal court is governed by the federal
rules of civil procedure, which means that the action must comport with both federal PJ and
SMJ requirements. Since both PJ and SMJ are difficult to determine, the next option is more

ikely

| 4of 5
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I
| .
2) If the original venue is improper, it can be dismissed or transfered to the proper venue in
_e interests of justice. Even when no PJ is present, the ruling court can transfer the action

9 a venue where PJ is present or to where all the parties consent. Since the facts are non-
specific as to whether the parties consent to any forum, and PJ is also difficult to determine.

Based on the facts, the Court will likely dismiss the case or transfer the case to any venue
where the parties ultimately consent. A forum non-conveniens motion would also be a
notential avenue to determine the proper venue for this case.

) Mechanic's motion to dismiss

Forum Non-Conveniens (FNC)

When the reason to transfer is based on convenience for the parties, this is known as the
| orum non-conveniens doctrine. Under this rule, the court allows the case to be dismissed
hen the action is "seriously inconvenient" for all involved parties and no alternative forum
exists. Alternative forums are decided based on public interests (i.e. dispute resolution,
woiding applying foreign law, and avoiding juror imposition) and private interests (ie. cost of
attendance, ease of access to evidence, and compulsory process availability). In the case
of Piper Aircraft, there was tremendous discussion over where to adjudicate a wrongful
death action involving an airplane crash that occurred in Scotland by an aircraft made in
‘etroit and having multiple victims from different states. In a similar fashion, this case at bar
imirrors the same concerns. The interests presented here, unless more facts are presented,
ularrants dismissal from the Detroit district. The private interests discussed affect the French
itizens, as the evidence is most likely present within France's borders as well as available
iitnesses. Additionally, imposing on jurors from either France or the United States to travel
cross the Atlantic Ocean to hear the case at bar would be stressful for them as well as
xorbitantly costly for the courts. The proper venue, considering the majority of the event
\ocurred within France's borders, will be France itself and the appropriate law will transfer to
his french venue.

BE— . | ——
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