CONSTITUTIONAL LAW
FINAL EXAMINATION
Spring 2020
MICHELLE A. WELSH

EXAM INSTRUCTIONS

This 1s a three- hour exam. There is one essay question to be answered in Question 1,
four short answer questions in Questions 2, and 20 Multistate Bar Exam-type questions in
Question 3. Each question will count for 1/3 of your exam grade. The credit for the 2 quizzes
and the practice exam represent a total of 10% of your grade for the course and the final
exam represents 90%. (Extra credit may be added for your class participation).

Unless expressly stated, assume that there are no Federal or State statutes on the
subjects addressed.

Your answer should demonstrate your ability to analyze the facts in the question, to
tell the difference between material facts and immaterial facts, and to discern the points of
law and fact upon which the case turns. Your answer should show that you know and
understand the pertinent principles and theories of law, their qualifications and limitations,
and their relationships to each other.

Your answer should evidence your ability to apply the law to the given facts and to
reason in a logical, lawyer-like manner from the premises you adopt to a sound conclusion.
Do not merely show that you remember legal principles. Instead, try to demonstrate your
proficiency in using and applying them.

If your answer contains only a statement of your conclusions, you will receive little
credit. State fully the reasons that support your conclusions, and discuss all points
thoroughly.

Your answer should be complete, but you should not volunteer information or discuss

legal doctrines that are not pertinent to the solution of the problem.
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Question No. 1

Based on Findings that misinformation and false statements had created a serious
risk to public health during a world-wide virus pandemic, Congress enacted The Truth Act,
which made it a crime for any person to make knowingly false or misleading statements
about communicable diseases, cures or treatments for communicable diseases during any
pandemic as declared by the World Health Organization. Two persons were charged with
violating the Truth Act:

Dr. Donald, a retired physician, placed an advertisement in the New York Times
newspaper stating, ““You can greatly reduce your risk of contracting the virus by doing
daily exercises and breathing treatments™ which Dr. Donald would demonstrate online for
a small fee. Over 500 New York City residents paid for this service; none of them were
known to have contracted the virus. Dr. Donald was prosecuted for violating the Truth Act.

Pastor Adams, a famous television evangelist, warned in a broadcast that
government orders to wear a facemask and to stay away from large gatherings, including
church services, was part of “a Satanic agenda” and that true believers will never get sick
because “God will protect us from the virus.” After this broadcast over 500 people attended
Pastor Adam’s church for Easter services, contrary to the “shelter” order in place in that
city; 10% of the attendees were diagnosed with the virus within two weeks of the service.
Pastor Adams was prosecuted for violating the Truth Act and also for violating the City’s
Shelter Order.

What arguments can Dr. Donald raise in defense to challenge the constitutionality of
the prosecution on grounds that the Truth Act violates rights protected by the First
Amendment? How will the Prosecutor respond? Analyze each issue and conclude.

What arguments can Pastor Adams raise in defense to challenge the constitutionality

of the prosecution on grounds that the Truth Act and the City’s Shelter Order violate rights

protected by the First Amendment? How will the Prosecutor respond? Analyze each issue
and conclude.

For all issues, state how the U.S. Supreme Court should rule on them and why.
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Question No. 2

Please write a short answer to these four questions. Each question is worth 25 points.

A. A city park regulation requires an advance permit for all parades or assemblies of
more than 10 participants, and prohibits granting any permits for events held after 9:00
P.M. A group opposing the death penalty held a silent candlelight vigil at midnight, the
time set for an inmate’s execution, after they were denied a permit. Analyze the
constitutional issues group members can raise to defend against prosecution for violating
the city ordinance. How is the court likely to rule on them and why?

B. A state enacted a nondiscrimination law prohibiting discrimination in employment on
the basis of race, sex, national origin, age, disability, sexual orientation and gender identity,
but the statute included an exception for any employer making objections to compliance
for religious reasons. A disabled employee filed suit to challenge the constitutionality of
the statute after being denied insurance coverage for blood transfusions because the
insurance coverage provided through the employee’s employment excluded such coverage
because the Employers religion prohibits blood transfusions. Analyze the constitutional
1ssues the employee can raise. How is the court likely to rule on them and why?

C. A state enacted a law requiring all hospitals and medical care facilities to permit birth
fathers access to the delivery rooms when their children are being born. A state hospital
denied access to Abe, the birth father of Sarah’s child, after Sarah objected to granting him
access to the delivery room. Sarah and Abe were not married and had ended their
relationship six months prior to the anticipated birth date. Abe filed a lawsuit seeking an
injunction to grant him access to the delivery room to witness the birth of the child. What
constitutional issues can Abe and Sarah raise and how is the court likely to analyze and
rule on them?

D. A City refused to grant any licenses to operate stores selling “Adult” publications and
products. The City’s zoning Ordinance did not address “Adult” businesses, but the City
Manager deemed such a store “inappropriate for the City”. Analyze the constitutional
issues the store owner can raise. How is the court likely to rule on them and why?
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Outline Answer Question 1

I. Intro:

Can Dr. Donald and pastor Adams be prosecuted for violating the Truth Act, and
can Pastor Adams be prosecuted for violating both the Truth Act and the City Shelter
ordinance, or did the government violate their 1% Amendment rights?

1 Is Truth Act unconstitutional because it is content-based?
A. Yes — Prohibits false or deceptive statements, is content and viewpoint based

B. Provides criminal penalty for speech. False speech is protected by First
Amendment: U.S. v. Alvarez. Must meet strict scrutiny (see below)

III.  Is Truth Act vague?

A. Yes, fails to define “false™ statements, leaving determination to government
officials;

B. Fails to define “misleading” Vague and overbroad (covers more speech than
necessary).

C. Fails to define “cures or treatments™ vague and overbroad, includes opinions
IV.  Is Truth Act a prior restraint on speech?

A. Total prohibition of speech before it occurs and criminal penalty — presumed
unconstitutional.

B. Can Government meet strict scrutiny?
1. Compelling interest: Health and safety, controlling pandemic
2. Narrowly tailored: least restrictive means, broad by necessary, or

3. Argue not narrowly tailored: many less restrictive means available other
than ban on speech, such as prosecution only if harm occurs as result

4. Conclusion re: strict scrutiny met/not met
V. Commercial speech: Doctor Donald proposes a commercial transaction

A. Central Hudson test: (Analyze cach element)

1. Protected: lawful, not deceptive — Argue yes: exercise+ breath
treatments help, in Doctor’s opinion not false fact; or No: selling



ineffective treatments are inherently deceptive and create false sense of
safety, thus creating risk of spreading infection.

2. Substantial government interest — safety, health, controlling pandemic

3. Regulation directly advances government interest — questionable: Yes,
preventing reliance on false treatments directly advanced; or

4. Not more extensive than necessary — or total ban may not be necessary
B. Are conditions met? (Analyze)

VI.  Conclusion: Truth Act is Constitutional/or unconstitutional as a violation of rights
to free speech: On its face and as applied to Dr. Donald or Pastor Adams.

VII. Is Truth Act unconstitutional as a violation of Pastor Adams Right to Free exercise
of religion?

A. Burdens religious exercise: direct and substantial: prohibits speaking beliefs
about spread of virus and government, even if seeming patently untrue to non-
adherents; Court cannot decide truth of religious expression. U.S .v. Ballard

B. Is Truth Act neutral and generally applicable: Yes, neutral toward religion,
generally applies to all people, religious and nonreligious.

C. Does Smith rational basis test apply? No, Under RFRA Smith applies only to
state and local laws, not federal laws so Strict Scrutiny must be met.

D. Can Government meet Strict Scrutiny: Compelling interest (see above),
narrowly tailored (see above). Analyze and conclude

VIII. Is City’s Shelter Order prohibiting gatherings unconstitutional as a violation of
Pastor Adams’ Right to Free Exercise of religion?

A. Burdens religious exercise: Yes, prohibits church services, study groups, and
all communal religious exercises and gatherings; or argue No, prohibits only
in-person groups and other options are available through phone, internet
media;

B. Neutral law generally applicable: yes, neutral toward religion and applies to
all gatherings. Religious and nonreligious;

C. Does Smith rational basis test apply? Yes, City is subdivision of state and
Smith applies, not RFRA. City or Boerne v. Flores

D. Can Pastor Adams prove rational basis test not met? Legitimate government
interest, law is rationally related.



IX. Is City’s Shelter Order unconstitutional as a violation of Pastor Adams’ freedom
of Association?

A. Expressive Association: Church exists to exercise religion and express beliefs
B. Directly and substantially burdened? (See above).
C. If so, apply and analyze strict scrutiny; if not, rational basis
X. Likely Rulings by Supreme Court:
A. People v. Doctor Donald

B. People v. Pastor Adams



Outline Answer Question 2

A. Analyze prior restraint on speech in public forum: License/permit requires
an important government reason e.g. public safety, peace and quiet, etc,
Argue requiring permit for just 10 people is not important or reasonable,
nor is prohibiting silent vigil at night (no noise or disruption); clear criteria
and little official discretion required: only 2 criteria, 10 people plus before
9 p.m. Argue not clear criteria for proposed silent vigil, denies free speech
at relevant time of expression (midnight execution). Procedural safeguards:
none provided by city. Conclude.

B. Analyze Religious exclusion from nondiscrimination law prohibiting
disability discrimination. Analyze whether employer’s religious exercise
was substantially burdened by law prohibiting discrimination; What level
of scrutiny applies? (Smith or Sherbert?) Does Burwell v. Hobby Lobby
control? Conclude.

C. Analyze fundamental rights of parents, and Birth mother’s right to privacy:
does nonmarital partner have the fundamental right to be present at child’s
birth, or does the birth mother’s fundamental right to privacy and choice
about reproduction, or her right to parent prevail? Conclude.

D. Analyze test for less-protected speech: non-obscene sexual speech is
protected but can be regulated (even though content-based) if meets
intermediate scrutiny: Important government interest unrelated to
expression: e.g. limiting minor’s access to “adult” material, or interest in
avoiding secondary effects such as crime, drugs etc. associated with such
businesses. (City of Renton); Restriction is no greater than necessary to
achieve interest: argue Yes, disallowing “adult” stores on case by case
basis is narrowly tailored and necessary, or No: blanket denial is
overbroad, lacks criteria and vests too much discretion in City Manager.
Conclude.
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Question 1

The First Amendment to the Constitution prohibits Congress from making any laws that

abridge the Freedom of Speech, or the Free Exercise of Religion, or Establishing
National Religion. These prohibitions apply to the States through the 14th Amendment.

- L The issue is whether Dr. Donald's right to Freedom of Speech has been infringed

iy — -

% _—through his violation of the Truth Act.

1 1P B

G

Under the First Amendment, as applied to the states through the 14th Amendment, all
people have the right to free speech. While this is not an absolute right, thete ate certain

R

instances when the government may infringe upon this tfight. To determine if this right /=0

has been infringed the court will look at whether there is compelling government interest,, _c-

(%

Y

V)

is the speech protected, unprotected or less protected, and apply the appropriate scrutiny. Al
Depending on the level of scrutiny the burden may shift to demonstrate whether the
government's actions are appropriate or not. To infringe upon an individual's speech is to

deny them the ability to speak or their speech was substantially burdened.
To analyze if speech is protected or not, first we must look at the government action?

Here, Congress passed 2 law which made it a crime for any person to make knowingly
false or misleading statements about communicable diseases, cures ot treatments for
communicable diseases during a pandemic as declared by the World Health Organization.
Dr. Donald (D) has placed an advertisement in the New York Times stating, "You can

greatly reduce your risk of contracting the virus by doing daily exercises and breathing

20f18
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treatments.” D was charged with vioalting the Truth Act for placing this ad in the NY

Times. D's speech has been infringed.

In order to determine if the government if the government may infringe upon D's right,

we must look at the government action.

NI

- The government regulation specifically refers to the content of the an individual's speech

and making it a crime to knowingly make false or misleading statements. Does the

RS

. government have sufficient justification for infringing upon his speech? The government

based the development of this law on findings that demonstrated misinformation and
false statement had created a serious health risk to public health during a world wide

s~z pandemic. The government (P) will atgue that strict scrutiny is the appropriate method to

— -~
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7 ““argue that strict scrutiny is not the approptiate level of scrutiny because his speech was

determine if D's actions violate the law. Strict scrutiny: is the government action is

necessary to achieve a compelling government purpose with no less restrictive alternative.

e o

* Here the government will argue that the compelling government interest is that a wotld

v wide pandemic is killing people and this law is intended to save lives by ensuring that

truthful information is provided to the American people so that Americans are not
harmed by the peddling of misleading information. P will argue that D's statements are
false and misleading. People will believe that they cannot get sick if the follow D's advice
ot that it is a cure for the virus and this will cause further harm to people. D will assert
that his statements are true as exercise and breathing treatments may keep an individual

——

healthy and he 1s not stating that his advice is a cure. P will argue that he is a doctor and

: people will believe a doctor's statements as it is their profession to help people. D will

«, made via an advertisement in the N'Y Times and a different type of scrutiny is required.

“ j’i‘b};(See BeIS{x_f) The court will agree that because this is commercial speech the Central

[ —

S

Hudson :I:est must be applied.
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Next we must look at whether or not the regulation is vague? Would a reasonable person

know what type of speech will cause them to violate this law? .."to make knowingly false
ot misleading statements about communicable diseases, cures or treatments for
communicable diseases duting a pandemic as declared by the World Health
Organization." A reasonable person may not know enough about the virus or how to stop
themselves from getting it and they may share ideas about how to prévent oneself from
getting the virus, such as hand-washing or wearing masks. That may not be a cure, but it is
a prevention and it is not misleading. it is possible that people don't know enough about
the virus to know it is a fomite and can live for three days on hard surfaces..this may

sound like misleading statements until science catches up and the reasonable person is not

going to know they are knowingly making a false or misleading statement. The law is
vague.

Is the regulation wd? Yes, the law covers too much speech. It could be speech
that occurs in person, in advertising, in movies, in our homes, it could be repeating claims
from Presidents who are persons in positions of authority that people trust and think that
they are telling the truth, when they didn't really know that injecting disinfectants into

their lungs was a bad idea. The law is overbroad. .

A — ] o ) AT E T A
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Is it prior restraint? Yes, this law is preventing speech from occurting and to restrain
___._—-——"""""-_—‘--‘.h e

speech before it occurs requires strict scrutiny. However, as noted above, this law does

not require strict scrutiny. And it would fail under prior restraint as it must pass the
Central Hudson Test.

——

Is it Unprotected?

ge f fo A
A 2 e £/

N

Unprotected speech includes incitement, fighting words, obscenity, pornography, and EE_EA
Here, P will argue that D has knowingly printed false statements. D will argue that his |
statements are not false that they will help individuals stay healthy and that always helps to

40f18
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' prevent illnesses. Even if the P could prevail on accusing D of lying, lying is protected
" speech (U.S. v. Alavare3) and who will decide what is a lie and what is truth? The court will

conclude that D did not lie. His statements are not meant to cure and it is protected

speech if he was lying.
The court will find that the speech is protected if D offers a defense of lying.
Central Hudson Test

If speech is commercial such as an advertisement, then as long as it is not false or
deceptive sp;g;l_ajtaazl) is there a substantial government interest in regulating the
speech 2) Does the regulation directly advance the government interest 3) Is the
regulation more extensive than necessary? D will argue that the speech is not false and
will argue that is the government wants to accuse him or lying then his speech is
protected. However, P will argue that NY times is world renowned, it is seen a credible
source, and he is representing himself as a doctor. Placing an ad such as this during a
pandemic does not help people remain healthy and safe and it is in the P's interest to
regulate this speech. By banning this speech it ensures that the only credible information

about cures is published, however the regulation is more extensive than-necessary,

_«: bringing in too much speech in its vagueness and overbreadth and the court will rule that

[ ¢ - ]
A~ A Weiet L

The court will find his speech was not false and no one was harmed, his right to speech

was infringed and he will not be charged.

Internet/Public Form

The internet an unregulated public forum and D will prevail in his speech and

advertisements within this media and also because no one was harmed by his

advertisement or fee based demonstrations on the internet. “/**J gl L fL
— PNt TRt T Tivend
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Pastor Adams

The First Amendment to the Constitution prohibits Congress from making any laws that
abridge the Freedom of Speech, or the Free Exercise of Religion, or Establishing
National Religion. These prohibitions apply to the States through the 14th Amendment.

Cer b L7 Here the issue is whether or not Paster Adams (D)'s Freedom of Speech, Freedom

s A

of Religion, Free Exercise of Religion, and Freedom of Association has been

infringed by the Government charging him with violating the Truth Act and

* violating the Shelter in Place Order.

[T -
L 1A~ '

A~

.

Under the First Amendment, as applied to the states through the 14th Amendment, all
people have the right to free speech. While this is not an absolute right, there are certain

instances when the government may infringe upon this right. To determine if this right
/‘—/_-/—/ _/V'};z_,../

has been infringed the court will look at whether there is compelling government interest,
is the speech protected, unprotected or less protected, and apply the appropriate scrutiny.
Depending on the level of scrutiny the burden may shift to demonstrate whether the

government's actions are appropriate or not. To inffinge upon an individual's speech is to

deny them the abﬂlty to speak and their speech was substanually burdened.

-\.(/\fu'.‘l-,\,\_.. -"‘-Wf L "fw LA ""/ \,,v__,\ !q N e ’,H,,“‘ ,jf, U,

/?
Freedom of Speech
The regu.l;fti:)n 1s restricting the content of the speech therefore strict scrutiny is applied.

The government regulation specifically refers to the content of the an individual's speech

government have sufficient justification for infringing upon his speech? The government

based the development of this law on findings that demonstrated misinformation and

pandemic. The government (P) will argue that strict scrutiny is the appropriate method to

,./‘ o~
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determine if D's actions violate the law. Strict scrutiny: is the government action is
necessary to achieve a compelling government purpose with no less restrictive alternative.

Here, Pastor Adams warned in a broadcast that orders to wear a face mask and to stay

away from large gatherings was part of a Satanic agenda true behevers will never get sick

because Got will protect us from the virus. W24 Av Tep T2/ Prane’ A f.:/i-;f-i--
Broadcast media is analyzed under less protected speech. Because TV can be broadacast
into homes and individuals are able to turn it off as opposed to a radio whete the

’ audlence 1s more captive on public airwaves, it is subject to regulations which is managed

. by the Federal Communications Commission (FCC). Here D broadcast into homes via Tv

ype 1T “and the FCC can regulate whether or not the speech is appropuiate. The speech does not
violate the FCC standards and is D is likely to prevail as the regulation is vague and
overbroad. D will also prevail because he will argue that it violates his Freedom of
Relpog

The Court will find that his Freedom of Speech has been infringed and he will continue to

o, - ~ / \ ¢ T2 ¢ & ] - i ./f,( x».‘;‘\/-//_i/_//_

broadcast. = LUV Loinaes Jotse T 5TH 5 ALk Ggnen S prechte

&

———

Freedom of Religion/Free Exercise of Religion

Religion is not cleatly defined in the constitution, however, under _S_e%, the definition of
religion broadened to include those who not only profess a conformity for moral directive
, -_ of a supreme being, but also those who have a sincere and meaningful belief which
occupies in the life of its possessor a place parallel to that filled by a belief in God. Here
D is a famous television evangelist and his name is Pastor Adams. In his fire and
77 brimstone speech, he invokes God, therefore he appears to have a sincere belief in a
ot higher supreme being and is practicing his religion. Therefore, an infringement of this as a

fundamental right under the constitution requires strict scrulmy The Free Exercise Clause

AT Rrr, 2
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ensures that people can practice their religion and there are two tests to determine if the

government is burdening their ability to exercise their religious freedom.

Is the government action necessary to achieve a compelling government purpose with no

less restrictive alternative? Here, as stated above, there is 2 worldwide pandemic and the
government is seeking to curtail American deaths. D is invoking individuals to disregard
masks and to come to church which is not in compliance with both the Truth Act and the

Shelter in Place order from the City. Because 500 people got sick, D is causing harm to

individuals through his false and misleading statements. D will argue that P is preventing

him from practicing his religion and the government will argue they are not preventing D
from practicing his religion and that D's actions are dangerous to Americans which is

evidenced by the people who became sick.

Because the law is neutral and generally applicable, the Smith test will be used to

determine if the Government is infringing on D's right to excercise his religion. The

Rational Basis Scrutiny is used: is the law rationally related to a legitimate government

| interest? Yes, the government's goal is to prevent misinformation and false information

" ,___f___during a pandemic that kills people. However, because this is a federal law, under the

AU

. Religious Freedom Restoration Act only applicable to federal laws, strict scrutiny is

applied. P will argue that D is violating the regulation and putting people in harm's way
and this is proven by the sick people. Because the scrutiny is the Government will not

~ prevail. Additionally, D will argue that the P cannot prove the Truth or Falsity of D's

“ s | religious beliefs and he will continuing to preach on TV decrying science and invoking

God both under his Freedom of Speech and the free exercise clause.

The court will agree with D and he will continue to broadcast. 42 /ettty &7
A x . - i | = ~ Aie v T fhresmad !
£ Autree Shelae ph phe St _e ) L RERA
Freedom of Assoc1at1on S s e 35 R s T L
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The coutts have held that people may freely associate and that those associations may be

both intimate and expressive. Here, being a member of the church is an expressive

_association and the government may not prevent them from associating. However, due to
the pandemic and the Shelter in Place order, the Government may prohibit the group
.. from convening if they are members of the group (actively), the knew it was illegal

['4 -.’__-.‘/ b

(against the shelter in place order) to gather and they participated with the specific int_g—:vr:it
of violating the order. The government can apply strict scrutiny and within this analysis D
will be found to have violated the Shelter in Place order.

The court will agree that he violated the Shelter in Place Otder.
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2)

Question 2

A. Public Forum and 1st Amend Rights
Public Forum

Where the speech takes place determines how much the government controls. Public
preperty is property that has historically been open to speech-related activides (e.g.
streets, sidewalks, and public parks). More specifically, it is government property that gov.
is constitutionally required to make available for speech.

Here, the facts indicate that a city park regulation tequires an advance permit for all
parades or assemblies of more than 10 participants. Thus, the court would have no

problem finding that a city patk is a public forum because parks have been historically

used for speech. . .
AT (VT A

Ist Amendment & Regulations:

The court has previously determined that reasonable time, place and manner regulations

must be content neutral, serve an important _gov tinterest, and allow ample alternatives

e

for communication. If a permit meets all of this, the the court must consider the

following factors: (1) gov must have an nnportant reason, (2) clear criteria, (3) almost no

unfettered discretion on part of the city; and (4 (4) some . kind of procedural safeguards

(somewhere to go quickly to get it reviewed.

Here, the government will argue that the regulation is content neutral because it applies to

all parades and assemblies. In other words, it allows all types of speech. The government

will argue that the permit has a clear criteria, you must get 2 permit for ALL parades or

4 0f19
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assemblies of more than TEN parttc1pants Further, the permit criteria state that no

permit will be granted for events held AFTER 9:00 pm. The government will argue that it

has an important government interest, that of reducing chaos and noise at night (after

9:00pm). The government can argue that the government wants all of its citizens to have a
good night sleep. On the other hand, the group opposing the death penalty which held a
silent candlelight vigil at midnight (after they were denied the permit) will argue that the

permit 1s an unconstitutional prior restraint on their freedom of speech. The group will

—. argue that even if the court finds the regulation to be content neutral, the government

regulation is a prior restraint because it does not serve an important interest. According to

the group, the group was planning to be silent and 2 group of 10 people is unlikely to

. cause any chaos. In other words, the group would not have interfered with anyones sleep.

Further the group will argue that the time, place and manner regulation does not leave

ample alternatives of communication and that the denial of the permit does not provide

procedural safeguards as the denial of the permit one day before does not give them the

opportunity to appeal or in the alternative seek a court order. The government will argue
that it leaves ample alternatives of communication because the group can always gather in
the day before 9:00. The group will want to argue and say that it is not possible to gather
during the day as the inmate's execution was set to take place at midnight. According to
the group there would be no point in gathering before time, that would just interfere with
the message they wanted to convey. Additionally the government will want to argue that
there is no issue with the procedural safeguards that the group could always apply for
another permit and gather on another day. The group will argue that applying for another
permit would be costly and would not work because the execution would not take place
the following day or weeks. The execution was only taking place that day at midnight. The
court will likely find that the permit was an unconstitutional prior restraint as the

— e ———— T

government did not leave ample channels of communication and failed to demonstrate

proper procedural safeguards. /7, A /on -/ CT 2 tene i
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B. First Amendment and Freedom of Religion.

Both the Establishment and Free Exercise Clauses of the First Amendment apply to the

states under the 14th Amendment.
Free Exercise Clause:

The Free Exercise Clause prohibits the gov. form punishing someone on the basis of the

person's religious beliefs. Freedom to believe is absolute, freedom to act is not. There is
no constitutional definition for religion. However in Seeger, the court adopted an
expansive understanding of religion not based on belief in God. Two fold test for
religious belief: (1) whether beliefs are sincerely held; and (2) whether belief occupies a
place parallel to an orthodox belief in god. The court in Welsh held that "belief in God is
characteristic of most religions but not a prerequisite for religion. The court in Welsh

merged religion with deeply and sincetley held moral and ethical beliefs . In U.S. v. Ba]lard

the court found that the gov. cannot declare a religious belief to be false. The ]ud1c1ary can

only determine whether the person is sincerely asserting a belief.

Here, the Employer will urge the court to find in his favor. According to the employer,
the court should focus on the Burwell v. Hobby Lobby case. In that case the court found

that a fed. regulation that businesses (mote specifically a corporation) included
contraceptive coverage in their insurance coverage for employees violated the Religious
Freedom Restoration ACT (RFRA). As a result the employer will say that he should be
allowed to discriminate if it is part of his religious beliefs. Unfortunately for the employer

this argument will not prevail because the facts do not indicate that we are dealing with a
federal regu.latic;)n/ law (in order for RFRA to apply the case must arise under federal law).
Thus the court would likely use either the smith test or the sherbert test. The Smith test
applies if the law is neutral and generally applicable. Under the smith test the court must

meet the rational basis test. Here, the court would find that the law is neutral as it does

Anf10Q
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not discriminate on the basis of religion further the law is generally applicable because it

applies to ALL employers. The government will likely prevail because as stated before the

related to the government interest, that of ending discrimination.

Establishment Clause:

e AT

The establishment clause forbids the gov. from establishing an official religion but also
prohibits gov. actions that unduly favor one religion over another. There are three

theories under the establishment clause: strict separation, neutrality theory and the

accommodation theory. Depending on what theory the court uses the result might be

different. Under the accommodation theoty, the role of religion in gov. is paramount.
Hardly anything can violate this. The establishment clause is violated only by gov.

coetcion or actual establishment of religion. If the court uses the accommodation theory

the gov will be in violation of establishment clause because the statute created an

exclusion for employers making objections to compliance for religious reasons.
__—'—___—_.__—‘____.

Equal Protection clause:

The equal protection analysis is used when the law denies a fundamental right to some.

The class must be identified first to determined the level of scrutiny. Here the court

—_—

would find that the court would used the rational basis test for the disabled employee. /<

e

Fundamental Right:

e

Here, the employees best argument would be that his fundamental right to make medical

decisions was also violated so the court should instead use strict scrutiny to analyzed the

_ issue before it. This would be the employee's best argument.
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C. Fundamental Right to Privacy

The courts have recognized several fundamental rights collectively referred to as a Right
of Privacy this includes the right to avoid disclosures of personal matters. It also includes

the right to independence in making certain kinds of important decisions. If the right of

privacy is denied, infringed or substantially burdened then the state must meet strict

scrutiny.

Here, Sarah will ague that allowing Abe in the delivery room would deny her, her right of

privacy: According to Sarah the delivery of a baby entails a lot of exposure. In other

words it is very private moment because most of her body is exposed. As a result, the
government should meet SS before granting Abe the injunction. Abe will argue that SS
should not be required because since he is the birth father of Sarah's child he already fully
knows all of Sarah's body, according to Abe, Sarah was not so worried about exposure
when she was married to him and engaging in sexual conduct. Abe will argue that even if

SS is required the goverment has a compelling interest, which is having a newborn

interact with his birth father. According to ABE also has a fundamental right - the right of

_parents to control the upbringing of their child. Abe will argue that early interaction with

his baby is key for the baby's development. Unfortunately for Abe it is unlikely he will
prevail because although the baby-father is important, Abe can always interact with the

)

baby outside of the delivery room, that way Sarah's can maintain her privacy./zp A 21~ ]

D) First Amendment and Content based Regulation

A content based regulation prohibits an entire topic and the court must use strict scrutiny.
—— e & — e —

However, a zoning ordinance may limit the location or size of adult establishment if the

regulation is designed to prevent secondary effects. In other words, if the intent of the

zoning ordinance is to reduce secondary effects then the regulation is not considered

content based. 7w [T / 9 ICnTps o
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Here, the city will argue that the denial of the license is not content based because it
prevents crimes, and increases the quality of the neighborhoods as children are not
exposed to adult publications and products. On the other hand, the businesses will say

that it is absolutely content based because the license is only denied to stores

selling" Adult" publications and products. As a result the goverment must meet strict
scrutiny. The government will say that it has a compelling government interest -
increasing the quality of neighborhoods. On the other hand, the businesses will say that
the government does not have any compelling government interest as the denial of
licenses has nothing to do with the quality of the neighboorhoods. the court will likely

find that the government does not meet SS.

Obscenity is unprotécted speech under the first Amendment and the government just

needs to meet the rational basis test. Obscenity is the desctiption or depiction of sexual
conduct that ,taken as a whole by the average person, applying contemporary community
standards: appeals to the prurient, potrays sex in a patently offensive way under the law,
and does not have serious literary or scientific value.

The businesses will argue that the Adult publications and products are not obscene and

——T —
but rather they potray sexual speech and therefore the government does not neet to meet
the rational basis test but rather the intermediate scrutiny test which the goverment will
— T —

not be able to meet because the government has demonstrated no important gov.

interest. JClinrn ¢
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