
MONTEREY COLLEGE OF LAW 

REAL PROPERTY 

Midterm Examination 

Fall 2023 

Prof. J. O’Connell 

 

Instructions:   

Answer three (3) questions in this examination.  

Total Time Allotted: Three (3) hours. 

Your answer should demonstrate your ability to analyze the facts in the question, 

to tell the difference between material facts and immaterial facts, and to discern 

the points of law and facts upon which the case turns. Your answer should show 

that you know and understand the pertinent principles and theories of law, their 

qualifications and limitations, and their relationships to each other. Your   answer   

should   evidence   your ability to apply the law to the given facts and to reason in 

a logical, lawyer-like manner from the premises you adopt to a sound conclusion. 

Do not merely show that  you  remember   legal   principles; instead, try to 

demonstrate your proficiency in using and applying them. If your answer contains 

only a statement of your conclusions, you will receive little credit. State fully the 

reasons that support your conclusions and discuss all points thoroughly. Your 

answer should be complete, but you should not volunteer information or discuss 

legal doctrines that are not pertinent to the solution of the problem. 
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Question 1 

Tina sells rugs.  She signed a three-year lease for a large warehouse owned 

by Lee with rent set at $1,000 a month, with a start date of January 1, 2023.  

The lease stated that the warehouse would only be used for business 

purposes and that Tina was responsible for repairs and maintenance in the 

interior of the building.  On January 1, 2023, Tina paid Lee $12,000 as rent 

for all of 2023 and took possession of the warehouse. 

On March 1, 2023, Lee saw that Tina was not using most of the warehouse, 

so Lee moved his classic cars in thereby occupying about 10% of the 

warehouse.  Tina discovered the cars on March 2, 2023, and immediately 

told Lee to remove the cars, which Lee never did. 

In April of 2023, Tina remodeled a portion of the interior of the warehouse 

to create a small apartment in which she began living without Lee’s 

knowledge.   

In May of 2023, Tina notified Lee that the hot water heater in the warehouse 

was broken, that mice and cockroaches had infested the warehouse, and that 

a neighboring property owner was playing loud music nearly every night.  

Lee never responded.  Thereafter, Tina paid $600 to fix the water heater and 

sent Lee a letter demanding to be reimbursed, which he never did. 

On July 1, 2023, Tina notified Lee that she was moving out and that the keys 

would be left inside, which she did on July 31, 2023.  The next day, Lee 

retook possession and began leasing the warehouse to Ned for $800 per 

month for a term of ten-years.  

In subsequent litigation between Tina and Lee, what claims and 

counterclaims might they reasonably assert against one another.   

**** 
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Question 2 

Olivia was 98 years old and owned Blackacre, a small parcel of land with a 

single-family dwelling on it where she lived.  On January 1, Olivia received 

a call from her daughter, Alice, in which Alice said she was having money 

problems.  Olivia told Alice, “Don’t worry, I’m ancient and you’ll get 

Blackacre when the time comes.”  Olivia had no will at that time.   

On January 2, Olivia executed a valid deed for Blackacre identifying Alice 

as grantee, and had the deed notarized.  Olivia then placed the deed in her 

desk in a folder labeled “Alice stuff.” 

On January 3, Olivia mailed Alice a letter, which Alice received, that stated 

“Dear Alice, I hope you enjoy Blackacre.  Your deed is in my desk.”   

On February 1, Alice went to Olivia’s house to drop off Olivia’s groceries, 

which Alice did every week.  Olivia was not at home, so Alice used the key 

Olivia previously gave her to enter.  When Alice left she took the deed with 

her. 

On February 2, Olivia received a call from her son Bob who said that Alice 

had been speaking poorly of Olivia.  Olivia told him, “Now Alice will never 

get Blackacre.”  That day, Olivia could not find the deed to tear it up, but she 

did draft a valid will that left Blackacre to Campaign for Peace, Olivia’s 

favorite charity.   

On February 3, Olivia died.   

What claims to Blackacre can be made by Alice and by Campaign for 

Peace? 
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Question 3 

In 2000, Adam bought Blackacre, a large parcel of undeveloped land in a 

remote area.  Adam immediately began development of Blackacre to build 

homes there, then to subdivide the property.  Adam partially built roads and 

several homes on Blackacre but ended development in 2002. 

In 2003 Charles and David began occasionally going onto Blackacre 

together to hunt and camp.   

In 2010, Charles trimmed all the shrubs along the roadways on Blackacre 

and David installed several birdfeeders on trees.  Also, in 2010, they began 

camping hunting there together nearly every weekend.   

In 2012, Charles moved away and stopped going to Blackacre, though David 

continued to go and spend weekends there.  Also in 2012, David placed a 

lock on the gate across the driveway onto the property and insulated the 

garage at one of the homes so he could sleep in it rather than camping out 

each weekend.  Thereafter, David slept in the garage each weekend he went 

to Blackacre. 

In 2021, Charles was in town for a visit and stopped by Blackacre for some 

hunting but discovered the locked gate.  He called David, and David told 

Charles he could not come onto Blackacre ever again. 

Assume a ten-year statute for adverse possession.   

Discuss the rights of Adam, Charles and David with respect to a claim for 

adverse possession. 

***** 
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ANSWER- Question 1 

 

Outline: 

Type of lease 

Term for years 

Tina: 

May claim breach of warranty of habitability as a defense to payment of rent.  However, the 

lease was a commercial lease, and Lee was not obligated to maintain the property in a 

habitable condition.  Therefore also no claim for the hot water heater expense.   

May claim breach of warranty of quiet enjoyment.  Lee’s use of the warehouse for his own 

storage would qualify.  If considered substantial, then she was entitled to move out 

(constructive eviction) which thereby terminates the lease, and she should get her rent back 

after July and could get a discounted rent refund for March through July.  If not substantial, 

then she might not be entitled to move out and terminate the lease, but might get a 

discounted rent refund for March through July.  The noise complaint would not qualify since 

Lee is not under a duty to prevent the neighbor from being loud (plus it is at night when 

Tina’s business is not interrupted anyway, so likely not a nuisance to begin with). 

Lee 

May claim waste due to unallowed remodel.  Reduction in property value or costs of removal 

might be awarded.  

May claim unpaid rent from Tina, offset by the rent he received from Ned. 

Tina may claim that Lee did not use enough efforts to mitigate and that he accepted her 

termination as a surrender because Ned’s lease is longer replaced – not covered – Tina’s 

rental period.  Lee may claim the remodel caused a reduction in rental value so he mitigated 

appropriately.   

 

  

 ANSWER- Question 2 

Present Donative Intent 



Olivia’s intent appears clear from her point of view, to gift upon death.  However, 

objectively Alice argues that the letter coupled with the placement where Alice could get it 

indicates a present donative intent, irrespective of Olivia’s secret intent to not give yet.  Alice 

has reason to believe the intent was to transfer now based on the letter and placement of the 

deed in a location Alice can get.   

 

Delivery 

Donor must feel the wrenching of delivery.  Objective indication the donor understood that 

ownership was transferred.  Here, it appears that Olivia thought she was estate planning and 

not presently transferring.  Also, the behavior was such that a 98 year old likely would not 

give up her home while she was alive, she was still living there for months, and still getting 

groceries delivered.  Alice will claim that irrespective of Olivia’s secret beliefs, delivery 

occurred because the deed was placed in a location, Alice was told of the location, and Alice 

had the means to get it.   

 

Also, why was Alice coming and going for weeks without getting the deed and only got it 

when Olivia was gone, if Alice believed she had the right to take the deed at any time? 

 

Acceptance 

The law presumes acceptance.  No facts indicate Alice would not have accepted the gift, and 

to the contrary she took steps to acquire the deed.   

 

ANSWER- Question 3 

Actual Possession 

AP may work in together.  Issue here is that Charles really never did anything to possibly 

take actual possession with David.  Moving away indicates relinquishing rights to 

possession.  David stays behind and intensifies his use of the property to the point he is 

living there on weekends.  The change in structure of the garage and the lock on the gate 

might be sufficient, where coupled with residing there 2 out of seven days a week.  Type of 

property is remote, so real owner might have used it on occasional basis too.  

 

Open and Notorious 



Trimming trees and adding bird feeders indicates humans.  Same with campsite and remodel 

of garage.  Locked gate indicates someone (other than Adam) has asserted right to keep 

others out.   

Exclusive 

No facts to indicate Adam ever had use or possession since 2002 

Hostile 

No facts to indicate permission, so it was hostile under the majority view.  Under Maine 

doctrine and a small minority of jurisdictions, the knowledge of the trespasser is relevant, but 

the overwhelming majority of jurisdictions it is not.  

Continuous (10 years) 

This is where primary difference between Charles and David lies since Charles left and could 

not have had unity of elements for the 10-year period.  David might have if the court feels as 

though the changes in 2012 were sufficient.   

 




































