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EXAM INSTRUCTIONS

      You will have three hours to complete this exam. There are two essay questions to
be answered in Questions 1 and 2; Question 3 consists of four short answer questions.
Each question will count for 1/3 of your exam grade. 
     Unless expressly stated, assume that there are no Federal or State statutes on the
subjects addressed.
     Your answer should demonstrate your ability to analyze the facts in the question,
to tell the difference between material facts and immaterial facts, and to discern the points
of law and fact upon which the case turns. Your answer should show that you know and
understand the pertinent principles and theories of law, their qualifications and
limitations, and their relationships to each other.
      Your answer should evidence your ability to apply the law to the given facts and to
reason in a logical, lawyer-like manner from the premises you adopt to a sound
conclusion. Do not merely show that you remember legal principles. Instead, try to
demonstrate your proficiency in using and applying them.
     If your answer contains only a statement of your conclusions, you will receive
little credit. State fully the reasons that support your conclusions, and discuss all points
thoroughly.
      Your answer should be complete, but you should not volunteer information or
discuss legal doctrines that are not pertinent to the solution of the problem.
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Question No. 1

Suncity School District maintained a policy of allowing use of its public school
facilities by student clubs and activities during non-school hours provided that the club or
organization comply with the District’s Policy prohibiting use by any club or organization
that denies membership or discriminates against any student or adult participant on the
basis of race, national origin, religion, disability, sex, sexual orientation, gender, or
gender identity. Several clubs regularly use school facilities including several athletics
clubs, a chess club, a puzzle club, a robotics club and an environmental club. All clubs
recruit members throughout the school year. A religious club applied for use of school
facilities. The club requires all members to profess a belief in God, and to commit to
evangelism by recruiting at least 2 students each week to attend the club’s on-campus
worship services, except that gay, lesbian, or self-identified “LGBTQIA” students, who
are considered immoral under the religion’s doctrine, are ineligible for membership. The
School District denied the club’s application to use school facilities, citing the club’s
violations of the District’s nondiscrimination policy and concern that the recruitment of
students for worship on campus violates the Establishment Clause of the U.S.
Constitution. A student organizer of the religious club and their parents sued the school
District asserting that their fundamental rights as parents, and the student’s free speech
rights, free exercise rights and association rights were violated by the denial of use of
school facilities by the religious club.

1. Assuming justiciability and standing, analyze the Constitutional issues presented
in the student’s challenge to the School District’s denial of use of school facilities
by the religious club. State how the U.S. Supreme Court is likely to rule on each
issue raised by the student, and why.

2. Assuming justiciability and standing, analyze the issues presented in the Parents’
challenge to the denial of use of school facilities by the religious club. State how
the U.S. Supreme Court is likely to rule on each issue raised by the Parents in this
case, and why.
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Question 2

The “Holy Rollers,” a local group of avid bowlers and like-minded Christians, were looking to
recruit members in hopes of joining local tournaments sanctioned by the City Parks & Recreation
Department. It had been a few years since the Holy Rollers had competed in tournaments and
they were looking to boost their membership and they figured that the Christmas and New Year
season would be the optimal time to recruit. Holy Rollers received permission from City’s Parks
& Recreation Department to temporarily display a bronze statue in the perfect form of a bowler
in motion delivering a ball down the lane. The statue was placed in the lobby. In a makeshift
pocket of the statue, flyers were inserted with the message, “Holy Rollers Bowling Team
Beckons You” followed by a contact phone number and the email address holierthanthou.com.

Last year the director of City Parks & Recreation adopted a new “Policy on Symbols and
Seasonal Displays,” which states: “Displays and symbols that depict or promote religion are not
permitted in any City Parks & Recreation facilities.”

Prior to the adoption of the new policy, City Parks & Recreation had allowed access to a
wide variety of public and private speakers and artists who were allowed to feature displays in
the lobby. Based on the new policy, however, it denied Holy Rollers a permit for the placement
of the statue without any explanation.

After it was informed by the City Attorney that the courts treat Christmas trees as secular
symbols, rather than religious symbols, Parks & Recreation decided to erect a Christmas tree in
the lobby of all their facilities, while continuing to prohibit Holy Rollers to display their statue.

Holy Rollers has filed suit claiming violation of the First Amendment to the United States
Constitution

What arguments may Holy Rollers reasonably raise in support of its claim and what is the
likely result or ruling? Discuss.
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Question 3

Write a short answer to questions A, B, C, and D; Each question is worth 25 points.

A. A popular candidate for the office of Mayor was prosecuted for accepting bribes in
violation of state law. After the second day of his trial on the bribery charges he held
a press conference on the sidewalk in front of the courthouse where he told a large
crowd of his supporters his prosecution was a political “witch-hunt” and that the
District Attorney prosecuting the case is a “known embezzler and crook and should
be removed from office immediately”. This statement was false and there was no
evidence that the District Attorney had ever been an “embezzler” or charged with any
theft. The District Attorney filed a suit for defamation against the candidate. What
burden of proof will apply in the District Attorney’s case and why? How is the court
likely to analyze and rule on the issues raised in the District Attorney’s lawsuit?

B. A gardener doing business in Sunstate advertised that her services included design
and implementation of gardens and landscaping to enhance the unique environment
of each customer. A newly-wed African American couple contacted the gardener to
design a garden for their new home in Sunstate. The gardener refused, stating that her
rights and religious beliefs would be violated by designing a garden for an African
American couple. The couple sued the gardener for violating Sunstate law
prohibiting discrimination in public accommodations on the basis of race. How is the
court likely to analyze and rule on the issues raised by the couple’s lawsuit?
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C. A small Public Water District changed its voting procedures for electing
members of the Water District Board to allow only property owners in the Water
District to vote. This resulted in eliminating the voting rights of 70% of the
Latino/Hispanic voters who do not own property but who live in the Water District.
Two Mexican-American voters who rent a residence in the District filed a lawsuit
alleging violation of their voting rights and their rights to equal protection of the
laws. How is the court likely to analyze and rule on the issues raised by the voters’
lawsuit?

D. The Starburst City Water District board, a government body with duly elected
board members, has for 50 years since its creation begun each of its annual water
policymaking sessions with the following invocation:

“Oh Lord, bless and watch over these proceedings and everyone in this room, lest
we turn wayward and sinful and fall into damnation.”

The annual sessions are open to the public and the chairperson of the board invites
any and all attendees to join the board in the prayer prior to beginning the
invocation. Two local adherents of the Wiccan religion attend the board’s latest
session and thereafter file suit complaining that the board’s prayer violates the
establishment clause of the U.S. Constitution. How would a court likely analyze
and rule on the issues raised by the Wiccans?
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Question 1

Question 1 raises issues about:

1. free exercise of religion and the proper analysis under Empl. Division v. Smith (if
nondiscrimination Policy is a neutral Law generally applicable) or Sherbert v. Verner (if a
fundamental right of Parent is being violated, or if the policy is not neutral or generally
applicable);

2. Establishment clause and whether evangelizing recruitment of students to worship in
public schools violates the establishment clause and secondly whether that is a
compelling reason for the District to impose a Policy prohibiting it (Kennedy v.
Bremerton S.D. case, among others,  says avoiding Establishment clause violations is not
a compelling gov’t interest);

3. Fundamental right to parental upbringing of children : does it extend to compelling public
schools to accommodate their religion by granting exemptions from nondiscrimination
Policies and laws?

4. Freedom of association: can school district deny a benefit to a religious club that refuses
to associate with unwanted members who disagree with its doctrine because it violates a
nondiscrimination policy? (Boy Scouts v. Dale, etc. )

5. Free speech: does denial of use to a religious club constitute unconstitutional violation of
free speech based on content and viewpoint? (Good News Club v. Milford Central;
Christian Legal Society v. Hastings ).

Question 2

Issue outline / comments

Students would be expected to breifly cite to the “state action” requirement as a threshold
issue and note that “parks & rec” is part of city’s municipal government.

Next, the action turns to first amendment / freedom of speech and a discussion of
“content-based” restrictions. It would be noted that the setting is a “public forum” (open to the
public).

Content-based restrictions in a public forum setting would trigger strict scrutiny. Is this
in fact a “content-based” regulation? Holy rollers position will be that this is a form of
“symbolic speech” and that the regulation has the net effect of stifling there speech and
viewpoint/expression. City will counter that their goal is to avoid the appearance of endorsing
religion.

There is also room for a “prior restraint” challenge that holy rollers would advance. This
may be coupled with a procedural due process argument.

A facial attack re overbreadth or vagueness would also be advanced by holy rollers
Students would be expected to introduce “free excerise” as an issue. This would be

followed by the application of the “lemon” test in connection to the argument that the regulation
does in fact promote/establish religion. Students may also cite to Kennedy v. Bremerton S.D.: is
the “lemon test” or factors still considered, post Bremerton?



Question 3:

Q 3 A , 3 A asks for analysis of tort of defamation under NY Times v. Sulliven rule for 1st amendment as
applied to the DA. Is DA a  Public figure or private person? Depending on their analysis NY Times
applies or not; also note NY Times public official analysis has been criticized by Justice Thomas and
other members of current Supreme Court and may be overruled at some point.

Q 3 B  is based on the 303 Creative v. Elenis case re 1st amendment free speech analysis finding an
exemption to the state’s nondiscrimination laws for  a website designer who refused to do work for a gay
couple because it would compel her to engage in expression contrary to her moral or religious views. This
question bases the refusal on race, a challenging question left open by 303 Creative.

Q 3 C. Voting rights: requiring property ownership as a condition of voting violates fundamental rights so
analyze under strict scrutiny applies, unless denial is analyzed as not a substantial burden on voting rights;
equal protection analysis requires strict scrutiny for voting system that discriminates on the basis of race
and national origin;

Q 3.D: This tests the exception to the general rule that official-led prayer prior to government-run events
violates the establishment clause that applies to legislative sessions. Is a water district board policymaking
meeting enough like a City board meeting to meet the Town of Greece rule? Students will also be
expected to catch the “damnation” language as falling outside of what the Court in Town of Greece
defined as the limits of the content of legislative sessions prayers. Specifically, the court noted that
“threatening damnation” falls outside of what would be permitted. Does the prayer “threaten damnation?”








































