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There are three (3) questions in this examination.

You will be given three (3] hours to complete the examination.



MIDTERM EXAMINATIONFALL 2015 EVIDENCE

QUESTION #1

payne was injured In a slip and fall accident at the Dreamer Resart when he dove offa
diving board into the swimming pool. He struck his head on the bottom of the pool, rendering
hirmn unconscious. Prior to the dive, Payne had put on on a pair of agua shoes [swim shoes) for
stability in the pre paration for the dive.

Larry Lifeguard rescued Payne and Manager Max called for medical assistance. Once
the ambulance arrived, Payne had regained consclousness and declined medical help.

Payne brings a cause of action against Dreamer Resort, contending the resort was
negligent in permitting food to be served in the pool area. Further, Payne alleged he slipped
and fell on ketchup that was on the diving board. This caused Payne to slip on the ketchup and
not make a proper dive.

One month after Payne's accident, the Dreamer Resort removed the diving board from
the pool area and posted “No Food” signs in the pool area. However, the Oreamer Resort
denies liability stating that the food Court had a lease on the pool area and is solely responsible
far the accident, not the resort.

assume the following occurred in 2 jury trial in 2 California state court. Discuss all
evidentiary issues and arguments that would kely arise in gach cection below. Assume proper
objections were made.

Answer according to California Law,

1. Duting Payne’s case-in .chief, he testified that he placed aqua shoes on for stability. Alsa,
that he received @ properly authenticated letter from Manager Max of Dreamer Resort offering
him $75,000 to resolve the lawsuit, He declined the offer.

3. Mext, Larry Lifeguard testified that months before Payne’s accident, he observed six people
slip and fallon a food items on the diving board. He filled cut accident forms and gave them to
Manager Max, of the Dreamer Resort.

3. Over objection, Payne introduces into evidence a properly authenticated Dreamer Resort
premises liability coverage policy. The pelicy inclu des coverage of the pool area, the diving
board area, the Food Court and the surrounding area.

4. Then, Payna introduces a properly authenticated paid invoice from Manager Max from
Oreamer Resort. The paid invoice was far the diving board removal in the pool area. The invoice
was for services rendered one maonth after Payne's fall.



MIDTERM EXAMINATIONFALL 2019 EVIDENCE

O #

Mike is federally prosecuted for robbery and money laundering, Mike is the founder
and CEO of the non-profit "Robbin’ Hood" foundation. Prosecutors allege Mike created the
Robhin’ Hood foundation in January 2018 as a vehicle to launder money he obtained from
robbing banks, Mike is alleged to have committed two bank robberies - one on July 1,
2018 and one on September 1, 2018. During sach robbery, the person wha robbed the
hank wore a Robin Hood costume and a mask. I

Assume the following occurred in the jury trial of Mike. Discuss all the evidentiary
issues and arguments that would likely arise in each section below, including objections, i
any, and the likely trial court ruling on the admissibility of the evidence, Apply the
Federal Rules of Evidence, wmmﬂﬂﬁﬂﬂ“

1. In her case in chief, the Prosecutor seeks to introduce evidence thatin February
2018 Mike was arrested for stealing a Robin Hood costume and a Mask from a
costume store

5 A witness who suffers from schizophrenia says that he witnessed Mark come out of
the banlk in the Rebin Hood costume and a maclk on the July bank robbery. He saw
Mark take off the mask and clearly saw his face. At the time of his proposed
testimony, he is unmedicated and experiencing hallucinations. He believes that he
is the pope and has magical powers. '

2 Mext, the Prosecutor calls Investgator famirez. Investigator Ramirez testifies that
she watched the surveillance video from the pizzeria across the street from the
September bank robbery. Investigator Ramirez saw Mark run across the street from
thie bank after the robbery and get into a white sedan. The license plate, visible in
the surveillance, matches the one on the white sedan Mark drives on a dally basis.
Investigator Ramirez did not seize the surveillance, and it was automatically deleted

two months later.

4 Next, the Prosecutor calls Marlk's mother. The Prosecutor asked Mark's mother to
identify Mark's handwriting in a letter received by the bank manager two weeks
before the September bank robbery. The letter stated, among other things, "If you
don't stop your corruption, [ will take you to court and fleece you! | will empty your
bank vaults” The letter was signed, “Robbin’ Hood" &t the bottom. The Prosecutor
offers the sentence, "1 will emply your bank vaults,” and the signature only.

3 |



MIDTERM EXAMINATIONFALL 20139 EVIDENCE

QUESTION #3

Danielle is 36 years old, has no medical training whatsoever, and opened a doctor's
office at the beginning of 2019. She pretended she was 3 physician. She advertised
locally as a family practice doctor. Several families took advantage of her extremely
low rates and group discounts. In order to keep up appearances, Danielle gave
injections, gave physicals, and even drew her patients' blood, providing made-up
blood test results. Toward the end of the summer, Danielie advertised that she
offered discounts for physicals for high sch ool athletes. A number of local parents
took advantage of the discount and hrought their high school students for physicals.

During this time, Danielle used the intimate environment created by the physical to
make overtures to the male high school students. She had sex with several of her
male patients, including two thirteen year olds and one fifteen year old. One night,
the police were called to Danielle’s house regarding a domestic disturbance. When
police arrived, they found Danielle’s husband suffering severe injuries from where
Danielle, according to her husband, had heaten him with a tire lron about his head
and shoulders. The subsequent investigation brought o light all of Danlelle's illegal
sctivities in her alleged illegal practice of medicine.

Danielle was charged with practicing medicine without a license, battery on the
theory that each injection, physical exam, and blood draw constituted a battery,
sexual molestation of several minors, and spousal abuse.

ceveral months prior to trial, the prosecution informed Danielle’s attorney that they
intended to Introduce the following evidence at trial:

1] A 2015 conviction for spousal battery in which the arresting officer
responded and found Daniele's husband suffering from a minor stab wound.
Danielle pleaded no-contest and was found guilty.

2] A 2012 conviction ¢or fraud and forging a prescription in which Danielle had
posed as a nurse practitioner under the pseudonym "Dane,” and wrote ppiate
prescriptions to anyone who paid her to do so. She pleaded not guilty but
was found guilty by a jury.

3) Testimony from a former high school student, Will. In 2008, Will, who has the
mental development of a six year old, was in @ special education class where
Danielle was a teacher’s aid. Will's mom noticed Will drawing sexual
positions and when she asked Will about it, he sald he had sex with Danielle.
Police arrested Danielle, but the District Attorney declined to prosecute,

Please analyze the admissibility of each item af evidence under both the Federal
Rules of Evidence and California Rules of Evidence. Do not discuss use as witness

impeachment or hearsay.
4



Answer Qutfine -EVIDENCE-Amended for KCCL students

MIDTERM EXAMINATION FALL 2019

QUESTION #3

1) Heml
a. RelevanCe:
i. Concluslon: ITis relevant
b, Character evidence:
. Rule against propensity
i MIMIC/MIAMI COP exceptions
1. More likely exceptions are intent, common scheme of plan
c. 403
i. Exclusion:
|. Impermissible inference for propensity
2. Doth are theft CTIMES
il Admission
Shows desire for Robin Hood costume
Ties him directly to perpetrating crime
Limiting instruction
Not similer events, despite similarity of offense
iii. Conclusion: Likely admission

e

2) hem2
a HRelevance:
i, Conclusion: it is relevant

ii- May not be competent becanse cannot tell reality from fiction,
which will hinder accurately relating details
1. Az long as his fantastical beliefs do not affect the evidence be
pmﬁcmilshunldnmbaamajnr 185UIE
il Conclusion: Likely competent, but issues with reality subject to
CTOSE EXAM
3) Item 3
a Relevance
i Conclusion: it is relevant
b. Best Evidence Rule
: Video surveillance is a writing under the rule
ii. Deseription of the conients of the writing without producing it
violates the rule
. Fxeeption to the rule: destruction with Tack of fault
1. May be argued it is Ramirez's fault for not seizing evidence
e 403
- Exclusion: No ability to question/review what is on the video



ii. Admission: Highly probative
ii. Conclusion: Depending on force of arguments over exception
4) Tem 4

a. Relevance

. Conclusion: it is relevant (motive/plan)
b. Identification:

i Mark's mother has presumably <een Mark’s handwriting before, If so, she

can recognize it and identify it as his writing

iL. Foundation must be laid to establish she recognizes his writing.
c. Rule of Optional Completeness:

1. Defense mnaskthaiuth&rpaﬂsuﬂeﬂm‘betﬂd

fi. ﬂhﬂpmuflmmmmlﬂmmmﬁgufmeieﬂﬁmﬂmugh
legal process, not robhery

iii. This rule cannot be used to exclude the portions admitted, only to
give them context

iv. Conclusion: other portions of letter will be admitted

d. 403
i. Exclusion:
| T.etter seems to be threatening legal process, s0 it could be
considered violative of 407
ii. Admission:

1. Tends to show a motive/intent
iii. Conclusion: Likely to be admitted



EVIDENCE -ANSWER OUTLINE
MIDTERM EXAMINATION-FALL 2019 -

QUESTION #3

1} Iem 1
3. Relevance:
i. Conclusion: it Is relevant
b. Character evidence:
|. Rule against propensity
i MINIC/ MILANMI COP exceptions
1. More likely exceptions are intent, motive, absence of mistake
2. Not enough information to know whether they will apply-
iii. Gtatutory exception in CA-1109
1. Motice reguirement mat
2. Not outside 10 year window
3. FRE doesn’t have OV statute (must use MIMIC)
iv. conclusion: will likely be sdmitted under CA
v.Conclusion: more likely to be axcluded under FRE

c. 403/35%
L. Exclusion:
1. Impermissibie inferences of propensity
il Adrission:
1. Mot remote in time
3. Under CA— 1109 contemplates admission for policy reasons
3. Limiting instruction as o how it can be used

iil. Conclusion: will ke be admitted in CA
iv. Conclusion: more likely to be excluded under FRE
7] tem 2
a, Relevance

i. Conclusion: itis relevant
b. Character evidence:
i Rule against propensity
LI/ MILAM COP exceptions
1. Maost likely theories are Common scheme, Intent, Motive

iii. Concluslon: admissibility likely depends on 403/352 analysis
e 40335k
i. Exclusion:

1. Impermissible infarences of propensity
7. Spmewhat remote in time (7 years old]
3. Confusing of issues due to similarity
4. Confusing of issues due 10 pseudonym
5. Na MIMIC use particularly effective
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Mike is federally prosecuted for robbery and money Jaundering. Mike is the founder and
CEO of the non-profit “Robbin’ Hood” foundation. Prosecutors allege Mike created the Robbin
Hood foundation in January 2018 as a vehicle to launder moncy he obtained from robbing banks.
Mike is alleged to have committed two bank robberies — one on July 1, 2018 and one on
September 1,2018. During aach robbery, the person who robbed the bank wore a robin hood
costume and a mask.

Assume the following occurred in the jury wial of Mike. Discuss all the evidentiary issues
and arguments that would likely arise in each section below, including objections, if any, and the
likely trial court ruling on the admissibility of the evidence. Apply the Federal Rules of
Evidence.

1. In her case in chief, the Prosecutor seeks to introduce evidence that in February 2018
Mike was armested for stealing a Robin Heod costume and a Mask from a costume store.

Prior Bad Act Evidence that is Independently Relevant:

Evidence of other crimes or misconduct is admissible if these acts are relevant to prove some
issue other than the defendant’s character or disposition to commit the crimes charged. Such
crimes or acts may be admissible for other purposes (such as to show motive, opportunity, ntent,
preparation, plan, knowledge, identity, absence of mistake, ect.) whenever those issues arc
relevant in either a civil or criminal case.  (FRE 404(h))

Evidence that Mike was arrested for stealing a Robbin Hood costume and mask would be
relevant to show a plan/preperation to commit the bank robberies. It could also be relevant in
establishing Mike as the bank robber if it could be established that the costame and mask Mike
stole is the same costume and mask used in the hank robberies.

403 Analysis:

Mike will argue that the probative value of the evidence is substantially outweighed by the risk
of unfair prejudice of allowing the prior arrest for theft. Although there is a risk that the jury
could use the amest for the theft of the costumes for a propensity theory, the probative valug of
the evidence is strong and a court would allow it to come in.

7. Wext, the Prosecutor calls Beity. Betty was outside the bank on September 1. 2018 when
she saw a man in a Robin Hood costume and mask run out of the bank with a bag of
money. She saw the man’s face when he took off his mask while running away. A weck
later, a police officer came to her house and showed her a photo lineup. She identified the
robber but testifies at trial that she cannot remember the man she identified in the lineup.
The prosecutor then calls the police officer and represents that the officer will testify that
when he showed Betty the photo lineup, she pointed to Mike’s photo and said, “That's
the bank robber.” The defense objects to the police officer’s proposed testimony.



Relevance: The police officer’s testimony is relevant because it connects Mark to the bank
robbery.

Prior Identification
I. The declarant testifies and is subject to cross examination about the statement, and

2 The declarant identifies & person as someone the declarant perceived earliers

Under the Federal Rules, a prior statement of identification that meets these requirements is not
considered hearsay, Betty made the prior identification a week after the robbery. Betty was on
{he witness stand and subject 10 cross examination. Although Betty has no present recollection
of the man she identified, she does verity that she made a prior identification of the robber.
Thus, the statement of identification is admigsible.

3. Next, the Prosecutor calls Investigator Ramirez. Ramirez spoke to Ed, the Chael
Financial Officer for Robbin® Hood Foundation. Ed told Ramirez that on July 2, 2018
and September 2, 2018 {one day after each of the bank robberies oceurred), Mike brought
E£d a duffle bag full of money and instructed Ed to deposit the funds into various different
faundation accounts. Ed asked Mike where the money came from. Mike said, “1 robbed
a bank”, Ed ﬂ:m.ighllulikewmjukingendd:pmitnd the money as Mike requested. Ed
was subpomatdbyﬂa::prmmﬁunmt&rﬁﬂ at Mike's trial. However, at the time of
trial, despite the diligent efforts of police, Mike cannot be located, The prosecutor
establishes that a $30,000 payment was made to Ed from the Robbin® Hood foundation a
week prior o Ed's scheduled testimony in. this trial. The Prosecutor secks to introduce:

a. A properly authenticated text message from Mike's phone to Ed’s phone that
says: “1 hope you take a well-deserved, very long vacation.” and

b, Ed’s statements to Investigator Ramircz.

Text Message:

This statement is being offered to show that Mike procured the umavailability of Ed so that he
would not testify against him at trial. 1t is an out of court statement, being offered for the truth
of the matter asserted.

Siatement of a Party Opponent: The u:xtmuﬁsagcwaﬁmaduhwhﬂmwhuisapw opponent
of the Prosecution. Thus, it would be admissible a5 an exception to the hearsay definition.




@

EWDEHEE-FAU.IMELD.UE“GH #1 ANSWER OUTLINE PAYNE — S.LIZARDO

PLEASE NOTE: Student answers may argue different putcomes but should determine the issues.
This Payne essay CONCETNS special Relevancy jssues and Public Policy Exclusions as per CEC. The
students should know CEC 352 and 250, but specifically listing eode sections numbers is not
required.

Also, Authentication Is not intended as an issue hecause that is covered next semester. Thisis
the reason the call of the question may state “properly authenticated.”

1. ‘THE DREAMER RESORT LETTER: OFFER OF $75,000 to Payne
Logical Relevancy/CEC 250 Tendency Test
As per CEC 350, only relavant evidence is admissible

Evidence is logically relevant of there 1s a tendency to prove or disprove any disputed fact that
is of conseguence in the determination of the cause of action.

To promate the policy of encouraging settlements in civil cases, CEC 1152 prevents the use of
settiement offers or negotiations to prove liabillty in a negiigence claim.

The offer by Dreamer Resort of $75,000 to Payne may be considered 2 cpttlement offer and has
 tendency is to establish +hat the resort was negiigent in not removing the diving beard from
the pool premises. The letter is highly relevant o establish fault or negiigence of the Dreamer
Resort,

Legal Relevancy/Balancing Test CEC 352

The trial court has the discretion under CEC 352 t0 exclude evidence if the probative walue 5
cubstantially outweighed by the danger of unfair prejudice. Here, the danger of unfair prejudice
sxicts because the jury may equate the 373, o00 offer to Payne as 4 signal that the resort is
liahle.

Special Relevancy

The offer by Dreamer Resort by Manager Max s likely an offer 10 compromise or settie the
negligence lawsuit. The general rule Is that settlement offers, offers 10 compromise or
negotiations are inadmissible for the purpose of proving the validity of a claim or an amount of
a disputed claim. Also, any statements made during the <attlement negotiations are excluded
as against public policy- The public policy is to have litigants sgttle cases and not be in fear of
discussions or letters to be disclase to the jury.

Here, the letter offer by Dreamer Resort by Max was for 75,000 in settlement of Payne's
negligence claim. There is a reasonable inference that Max is an authorized person to deal with



the resort’s issues. The fact payne rejected the ¢laim and the offer should be inadmissible as it
is against public palicy.

Payne’s testimony about the letter would be deemed inadmissible.

@1\? PAYNE'S COMPETENCY ASA WITNESS

1_;-“%» “'I competency — for 3 witness 10 be competent to testify, under CEC it states that all people are
]'.,_F;.’F: gualified unless there is 2 disgualification due to: perception, memory, OF the witness does not
gnderstand the sruth” orf cannot communicate. In short, witnesses must have capacity to

observe, recollect, communicate and affirm to be truthful.
Here, although Payne Wwas initially unconscious, it does not appear this injury affected his

memaory. His testimony is relevant because he is @ percipient witness and is the plaintiff in this
civll negligence cause of action. His testimeny is based on personal knowledge of the diving

fall,

proplet
gp:ﬁﬂ ~—Lay opinion must he based on rationally based perceptions. The fact that Payne put on agua
shoes ot swimmer shoes Was because he was aware of the diving board associated conditions
will be admissible.

o W _~Comparative Negligence = some students may argue that Payne was partially at fault. This Is
*l‘fc-"::}v not a required issue, but it is acceptable, Damages could be offset or mitigated.

2. LARRY LIFEGUARD ‘S TESTIMONY
Logical Relevancy- defined above.

Larry's testimony 3¢ @ perciplent witness has a tendency 10 actablish that Payne was injured by
an diving board with ketchup on it. fraudulent claims or that he is comparatively negligent by
not being diligent in his diving form. The resort may argue that Payne was careless by not
investigating the diving board beforehand. The resort may ba able to make an offer of proof
that it was the ketchup from the Food Court, not the resort that caused Payne to slip and fall
aff the diving board.

Legal Relevancy- CEC 352 defined above.

The trial court has discretion to weigh the probative value of the 2018 prior insuranceé clairn
against unfair prej udice.

see Special Relevancy below.

similar Happenings: Six Claims and Prior Claim by Payne
six Prior Claims: Notice of Dangerous Diving Board



In general, similar happenings are when a business has had numerous other claims for a similar
accident, fall, ete. The fact of other six accidents may establish the business has notice or
knowledge of a dangerous situation, the diving board, and did nothing 10 prevent any future
injuries. Thus, these similar claims could help establish the business breach a duty ofc

3. THE DREAMER RESORT PREMISES LIABILITY INSURANCE POLICY
As per CEC 350, only relevant evidence Is admissible.

Logical Relevancef CEC 250 Tendency Test- evidence is logically relevant if there is a tendency
to prove or disprove any disputed fact that is of consequence in the determination of the
action.

Here, the insurance policy has a tendency to establish that the Dreamer Resort does in fact own
or control the pool premises. Part of a negligence claim includes duty, braach of a duty,
causation and damages. Therefore, the policy may assist in proving the control of the pool area.
&ince the Insurance policy has a3 tendency to establish a duty, it may be significant in the
disputed claim.

tee below under Special Relevancy, whare some relevant evidence has limitations.

Legal Relevance/Balancing Test CEC 352- the trial court hae discretion under CEC 352 to
axclude evidence if the probative value 15 substantially outweighed by the danger of unfair
prejudice, It does not seem likely that the premises liability insurance policy would confuse,
mislead or be a substantial danger of undue prejudice or 2 waste of time for a jury.

spedial Relavance-Relevant Policy Exclusions

The general rule is that an insurance policy cannot be admissible to establish negligence.
Howaver, thers s an exception where a party Is denying ~wwnership or control” over the
premises.

Here, Dreamer Resort, a party, is denying that the business has any dealings with the
maintenance of the pocl 2rea and diving board, To prove otherwise, the policy will be admitted
in since the premises maintenance is disputed. The Resort is “blame shifting” to the Food
Court. Which leased the area. The premises liability policy is highly relevant because it tends to
astablish that Dreamer Resort is in fact doing business and since the business is denying
liability, the policy may help establish #ownership or control” of the pool area.

However, the Dreamer Resort may argue that it is not the owner or manager of the pool area
and pool area is the responsibility of the Food Court company. This is a weak argument
because a business does not insure premises where it has no business interest.




used to establish the Dreamer Resort, because the business

& invoice in for the limited

In the alternative, if the invoice Is
board, the court could allow th

paid for the removal of the diving
purpose of establishing ownership or control.



Exam Mame: Evidencek CL-F19

i
1
EVIDENGE: E'S TESTIMONY ABOUT A

Dream Resort {DR) should object to the Payne's testimony about the aqua show as
not relevant

Evidence is relevant if it has any tendency make a fact of consequence mare or [ess
probable.In California, the fact must be in dispute. Additionally, the Prop & the Truth in
Evidence law gives the presumption that all relevant evidence should is admissible subject
to a 352 balancing.

In the instant case, the claim is negligence in allowing food to be the pool area, which the fact that
Payne was wearing agua shoes doesnt make mare les likely. However, because Payne is also
contending that he siipped because ketchup was on the diving board, having agua shoes can make
it easier to grip the ground and not inose your footing, it does make It more probable that if Payne
did glip, it was because he slipped on the ketucup, which is a fact of consequence in this cause of
achon.

Thus, a court is likely to overrule the objaction.

Dream Resort (DR) should object to the Payne’s testimony about the aqua shoe
under 352.

Under CEC 352, relevant evidence can be made inadmissible if its probative value is
substantially cutweighed by its prejudicial effect. Prejudicial effect means: unfair prejudice,
confusing the issue, misleading the jury, undue delay, waste of time, and needlessly
presenting cumulative avidence. Evidence is unduly prejudicial if it is either so inflammatory
that the jury is swayed by passion or prejudicial rather than rational thinking or if the
evidence is admitted for one admissible purpose and the jury misuses for another
inadmissible purpose.

in the instant case, the shoe is probative, and the prejudical effect is not that high for
misuses, The prejducie does not substa ntially outweigh the probative effect.




Eiarn Name: Evidance®CL-F19

Thus, a court is likely to overrule the objection and admit the evidence.
NCE: PAYNE'S TIM ARDING OFFE

Dream Resort (DR) should object to the Payne's testimony about the offer to settle as
not relevant.

Evidence is relevant if it has any tendency make a fact of consequence more of less
probable.In California, the fact must be in dispute. Additionally, the Prop 8 the Truth in
Evidence law gives the presumption that all relevant evidence should is admissible subject
to a 352 balancing.

In the instant case, Manager Max's offer to settle does have suggests that he and DR knows theat if
this goes to trial, this will be bad for their reputation, or that they may actually be liable, which in a
negligence claim, is a fact of consequence.

Thus. a court is likely to overrule the objection.

Dream Resort (DR) should ebject to the Payne's testimony about the offer to settle
under public policy reasons.

Under the CEC, offers to settle, evidence of an offer, or related statement are not
admissible to prove validity or liability of the claim or dispute. This protection extends to
mediation as well. To trigger protection of this rule, there needs to be a dispute about the
validity or liability of the claim.

In the instant case, there was a claim and a lawsuit by Payne against DR, which suggests
that it triggered protection under this rule that there be a dispute about liability. DR offered
Payne 575,000 to seftle the lawsuil, meeting the requirement event though Payne declined.

Thus. a court is likely to sustain the objection and exclude the evidence.
2
IDENCE: RY LIFEGUARD'S TESTIMONY

(DR) should object to the Larry's testimony as not relevant.

IofB



Exam Mame:- EvidanceNCL-F19

Evidence is relevant if it has any tendency make a fact of consequence more or less
probable.In California, the fact must be in drspute. Additionally, the Prop 8 the Truth in
Evidence law gives the presumption that all relevant evidence should is admissible subject
to a 352 balancing.

In the instant case, Lamry's testimony that he saw six other people slip and fall from food on the
diving board, has a very high tendency to prove that the fact of consequence, the very same actions,
is more probable to have occurmed,

Thus, a court iz likely to overrule the objection,
(DR) should object to the Larry's testimony as impermissible character evidence.

Under CEC, character evidence s opinion testimony, reputation testimony, or specific acts used to
draw an opinion of someones character. The use of character evidence is inadmissible 1o prove that
and Individual acted in conformity therewith.

In the instant case, Lamy's testimony of what he saw are specific acts, and because payne will most
likely use it as circumstantial svidence that he already happened six time, it is very likely to have
happened here, that it is propensity evidence, which ks inadmissible.

Thus, a court is likely to sustain the objection.

Payne should counter that Larry’s testimony of specific acts Is offered to prove other
wrongs and not propensity.

Under the CEC, evidence of specific acts can be admissible if it is offered to prove
somathing other than propensity like, motive, intent, knowledge, plan, preparation, mistake
ar accident, or absent of mistake or accident, identity, or common scheme or plan.

In the instant case, Larry's testimony can that he observed six falls that are factually the
same as this case, and that he reported to Manager Max, can show that Manager Max and
DR had knowledge of this and failed to live up to their standard of care to correct it.
Additonally, because Larry's leismony shows that this has happened six times before, it can
help prove that there is absent of accident, and point to liabilty to DR. Knowledge and
absence of mistake are indepdnent enough from proving propensity that it is admissible

Thus. a court is likely to overrule the objection.

4of B



Exam Mame: EvidencelCL-F18

(DR) should object to the Larry's testimony under 352

Under CEC 352, relevant evidence can he made inadmissible if its probative value is
substantially outweighed by its prejudicial effect. Prejudicial effect means: unfair prejudice,
confusing the issue, misleading the jury, undue delay, waste of time, and needlessly
presenting cumulative evidence. Evidence is unduly prejudicial if it is either so inflammatory
that the jury is swayed by passion of prejudicial rather than rational thinking or if the:
evidence is admitted for one admissible purpose and the jury misuses for another
inadmissible purpose.

In the instant case, the probative value of Larry's tetimony is relatively high, because in a
negligence claim, it shows that DR failed to live up their standard of care after they had
knoweldge. However, there is a danger that the six previous slips could confuse jury, and
cause them to seek guilt, and use evidence of those acts not as the admissible forms for
knowledge and absence of mistake, but a propensity in an unfair way. The prejdudicial
effect. however, because of the probativeness of the testimony, that danger does not
substantially outweigh the probativeness of larry's testimony.

Thus, a court is likely to overrule the objection and admit the evidence.
3)
IDENCE: DR'S LIABILITY INSURANC C RA
(DR} should object to the liability insurance coverage as not relevant.

Evidence is relevant if it has any tendency make a fact of consequence more or less
probable.In California, the fact must be in dispute. Additionally, the Prop 8 the Truth in
Evidence law gives the presumption that all relevant evidence should is admissible subject
to a 352 balancing.

In the instant case, proof of insurance has a tendancy to prove that DR is werried about an accident
and a lawsuil s likely to happen.

Thus, a court is likely to overrule the objection.

(DR) should object to the liability insurance coverage under public policy reasons

Sof B



Exam Name; EvidencatCL-F1D

Under the CEC, evidence of liability insurance, of lack thereof, is not admissible to prove
ability to pay or liability for the injuries in question.

In the instant case, Payne is attempting to use proof that DR had liabilty insurance to prove
liability for the injuries, as prohibited by the CEC.

Thus, a court is likely to sustain the abjection.

Payne should counter that evidence of liability insurance is admissible to prove
ownership or control.

Under the CEC, evidence of insurance liability is admissible to prove ownearship or control
when the issue is in controversy.

In the instant case, DR has placed the issue of control in control by saying that the food
court had a lease and is solely responsible for the accident, thus allowing Payne to
introduce the evidence to show that DR did in fact control or own the premises.

Thus, a court is likely to overrule the objection.
(DR) should object fo the lisbility insurance coverage under 352

Under CEC 352, relevant evidence can be made inadmissible if its probative value is
substantially outweighed by its prejudicial effect. Prejudicial effect means. unfair prejudice,
confusing the issue, misleading the jury, undue delay, waste of time, and need|essly
presanting cumulative evidence. Evidence is unduly prejudicial if it is either 50 inflarmmatory
that the jury is swayed by passion or prejudicial rather than rational thinking or if the
evidence is admitted for one admissible purpose and the jury misuses for another
inadmissible purpose.

In the instant case, the liability insurance 1s prabative to show who is in control. However,
because there is additional evidence, the paid invoice below, o show control, the evidence
can be cumulative. However that does not rise 1o the level where it substantially cutweiths
the probative value.

Thus. a court is likely to overrule the objection and admit the evidence .

Payne should counter with a limiting instruction.
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4)
EVI CE: DR'S PAID INVOICE
(DR) should object to the paid invoice as not relevant.

Evidence is relevant if it has any tendency make a fact of consequence more or less
prabable.In California, the fact must be in dispute, Additionally, the Prop 8 the Truth in
Evidence law gives the presumption that all relevant evidence should is admissible subject
to a 352 balancing.

In the instant case, the fact that improvement to the property were made and that they placed a sign
that said no food near the pool has a tanency to show that they failed to five up to their standard of
care and dor't want to be held lible for it int he future.

Thus. a court is likely to overrule the objechion

(DR) should object to the paid invoice under public policy exemption of
Subsequent Remedial Measure [SRM)

Under the CEC, evidence of remedial measures taken subsequent to injuries are
inadmissible to prove negligence, culpable conduct, or need for warning or inspection. This
does not apply to strict product liability cases.

In the instant case, DR payed to remove the diving board, which was a remedial action
taken one maonth after the accident. So, the paid invoice, as evience of this SRM Is
inadmissible.

Thus, a court is likely to sustain the objection.

Payne should counter that evidence of SRM is admissible to prove ownership or
control.

Under CEC, SRM are admissible to prove ownership or control where it is an issue in
dispute.

in the instant case, DR has placed the issue of control in control by saying that the food
court had a lease and is solely responsible for the accident, Because the invoice for
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improvment sto the diving area, which DR disputed control or ownerhsip over, names DR, it
is evidence that hsows that they did in fact control or own the premises

Thus, a court is likely to overrule the objection.
(DR) should object to the liability insurance coverage under 352

Under GEC 352, relevant evidence can be made inadmissible if its probative value is
substantially outweighed by its prejudicial effect. Prejudicial effect means; unfair prejudice,
confusing the issue, misleading the jury, undue delay, waste of time, and needlessly
presenting cumulative evidence. Evidence is unduly prejudicial if it is either sO inflammatory
that the jury is swayed by passion of prejudicial rather than rational thinking or if the
avidence is admitted for one admissible purpose and the jury misuses for anather
inadmissible purpose.

in the instant case, the invoice is probative to show who is in control. However, because
thare is additional evidence, the liability insurance above, to show control, the evidence can
be cumulative. The jury can misuse the evidence and not use it for control, but use it to
assign culpability. However that does naot rise to the level where it substantially outweiths
the probative value.

Thus. a court Is likely to overrule the objection and admit the evidence

Payne should counter with a limiting instruction.

END OF EXAM
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2)

Defense should object to the 2018 arrest under FRE 404{b). Under FRE 404(b), prior bad acis may
not be used to show that the defendant acted in confammity with those acls on this occasion. Here,
the charge of robbery is similar to the alleged act of stealing for which the armast was made. The
prosecution hopes that the jury will draw the conclusion that if he stole the prior items, he Is guilty of
robbery in the current cage. Unless an exception can be found, the prior bad acts should be
suppressed under this rule.

Plaintiff should respond that the prior arrest shows infent and planning. Under FRE 404(b), prior bad
acts can be used to show motive, intent, ahsence of rmistake, identity, control. opportunity, planming
ar knowledge. The prior amest does not show motive. The prior arrest involved the taking of 2
disguise to ba used in a |ater robbery, which shows intent The prior arest does not show absence
of mistake. The prior arrest involved taking items that would complete the "Robin Hood” persona
and can be used to show identity, The prior amrest does not show control. The prior arrest does not
show opportunity. The prior arrest can be used to show planning, becausa the stolen items would
later be used, which indicates prior thought about the items' purpose. The pricr amest does not show
knowledge. Because the prior arrest can show identity, planning, and intent, it should not be
suppressed under rule 404(b).

Defense should object to the prior arrest undar 403, Under FRE 403, atharwise admissible evidence
can ha made inadmissible of the prafudicial value substantially outweighs the probabive affecl. Here,
the arrest did not lead to a conviction. Because no conviction occurred, it is possible that the
defendant was wrongly amested or wrongly accusaed. No jury ever heard the evidence to make a
dacision, and if it did, it decided against his guilt. Thie jury is likely to hear about the amrest and
presume his guitt wrongfully. The damage to the defendant is substantially greater than the
probative value offered by the arest, Because the prejudicial value is substantially greater than
the probative value, the prior arrest should be suppressed under FRE Rule 403.

Eedersl Rules of Evidence, &ll wilnesses are presurmed competent. The defense can challenge
competency and exercise vior dire, but the bar of proof is sel very low. In vior dire, the defense must
show that the witness is nol capable of understanding the oath or affirmation, is incapable of
rernembering events, or (s incapable of commuricating those memaries fo other personsg.
Schizophreniais 8 communicative disorder. Schizophrenics often have trouble relating the thoughts
in their heads to other peaple. The defense may have success on challenging the Schizophrenic's
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competency at trial. However, the bar is set very low, and it is more likely that during the brief vior
dire that the Schizophrenic witness will successfully pass all tests, It is unlikely that the court will
find the Schizophrenic witness to lack competancy.

Defense could object to the schizophrenic wilness on the grounds of lack of personal

knowledge, Before a witness may testify, evidence must be proffersd that shows the witness has
persenal knowledge regarding the testimony, The evidence may come from the same witness that
needs to show personal knowledge through thal witness’s own tastimony. Here, the witness
hallucinates and cannot be certain that he ever actually saw the defendant. The plaintiffs offer of
proof that the witness was present at the time and the witness's own testimony that he was present
at the time. The judge Is not likely to find a lack of personal knowledge and the witness will
not be excused on this ground.

MWMMM
knowledge. Befors a witness may tastify, evidence must be proffersd that shows the witness has
personal knowledge regarding the tesfimaony. The avidence may come from the same wilness that
needs to show personal knowledge through that witness’s own testimony. Itis important 1o identify
what the perscn is testifying to. Here, the Investigator is not testifying to witnessing the events first
hand, He or she is testifying that he or she saw a video. As long as the investigator does not go
beyond the events that the investigator personally observed, the investigator has the requisite
parsonal knowledge and can proffer the evidence of that knowledge through testimony. The judge
will not excuse Investigator Ramirez for lack of personal knowledge.

Defense should object to the tesstimon | ; r Ramirez rdi Wi
undar the "best evidence rule.” When the contents of a recording, writing or other gocument are al
issue, the original document is the evidence that must be proftered (o prove its content. When the
onginal is not avallable, 8 copy of Ihe document may be admifted, unless ihe original was lost
through the negligence or intent of the proffering party. Here, the investigator is not testifying about
what she saw as much as she is asserting what the content of the video contained. The content of
the video is what is at issue, which subjects this avidence to the best evidence rule. Becausa the
original video (or a copy) is not avallable, the testimony about the content of the video
should be suppressed under this rule.

Plaintiff should respond that tha videg was not lost through the fault of the proffering party, The bast
ovidence rule can be nulified if the best evidence was destroyed or made unavaiable through na
Fauft, negligence or intent of the proffering party. Here, the video is automatically deleted by &
process outside of the prosecutions control, and the prosecution is the proffering party. Because
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the evidence was deleted by an automated process, the prosecution should not be heid to
the requirements of the best evidence rule.

proffening party had opportunity to make a copy and chose not to. The best avidence rule can b

nullified if the besi evidence was destroyed or made unavailable through no faull, negligence or
intent of the proffering party. After the prosecution claims that it is not at fault, the defense must
point out that the prosecution macle negligent choices that led to the destruction of the evidence.
The Investigator chose not 1o collect the security footage, which means the Investigator caused it 1o
remain in the control of the automated process. The Investigator chose not to make a copy of the
video. which means that the Investigator negligently lost an opporfuniy 10 presane the evidence In
the event of a disaster. Because the Investigator made choices that could have preserved the
content of the video but negligently chose actions that led to the complete destruction of the video,
the proffering party was nagligent, and that negligence led to the destruction of the criginal
ayidenca. The testimony of Investigator Ramirez regarding the contents of the video should
be suppressed, because the prosecution failed to act responsibly and to protect the original
video or make copies for trial.

Defense should objset to the admission of the partial leffer under 403. Oiferwise admissible
avidence can be made inadmissibie if the prejudicial value substantially outweighs the probative
vaiue. Lindue prejudice can accur when evidence confuses the jury, confounds the issues or leads
the jury fo make inferences based on emation rather than logic. The jury is likely to hear the single
sentence of “I will ampty your bank vaults” and perceive this as a confession, which it is not. This
avidence, therefore, acts to confuse the jury and lead them astray of the logical conclusions from the
facts. Althaugh this iz a risk, it is not a risk that substantialty outweighs the probative value. The
partial letter should not be suppressed under 403.

Defense should obiect to the partial admission of the letier on the grounds that It is out of
context, When part of & written document is admitted into evidence, and the adverse party needs fo

admit remaining paris for the content o be undersiood in faimess and proper context, the remaining
parts of the document must be admitted at the same time. \When the prosecution proffers only the
gignature and the single staternent "l will empty your bank vaulte,” thay are admitting only part of 2
written document. The additional statements change the meaning of the statement *| will emply your
bank vaults [through a criminal act currantly at trial]” to "l will empty your bank vaults [through legal
action that involves no crime at all].” This is a substantial differance in meaning that must be clarified
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by the admission of the full context of the document. If the document is admitted in part, it should
be admitted in whole.

Plaintiff should not respond that they have the nght to strike paris of the letter that are not
relevant. When a document is proffered into evidence, the adverse pary must have a chance fo
review the document and sirike portions that are not refevant to the present case, Here, the
prosecution is the proffering party, 50 this rule does not apply to them.

how the evidence can and cannot be used. The plaintiff must mitigate the risk that the jury will see
ihe statements about If [the bank] does not stop its corruption” as an indication that the bank
actually was cormupt or that they “deserved” to be robbed, The defense similarly must mitigate the
rigk that the jury will hear the statement ™ will empty your bank vaults” as an admissian of guilt for a
robbery. Because impermissible inferences are possible and because the letter does have
some probative value for both parties, the court should permit limiting instructions for both

sides.

END OF EXAM
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onviction as i act r ral rules?

Priar had acts are not admissibie to show propensiy, but may be admifted to show knowiedge,
commaon scheme, lack of acciden, preparation, or some ofher non-propensily Use.

The spousal battery conviction is & prior bad act under the rules. As such it may not be used to show
propensity to commit battery. There is no other non-propensity use that could be shown from the
facts. If, however, Danicle attempts to claim that the husband had suffered an "accident”, the prior
canviction could be used to show a fack of accident

The defense should object and the court will most likely sustain the objection under federal
rules.

conviction as a prigr bad lifornia rules?

Under califormia rules, prior instances of spousal abuse may be introduced in a spousal abuse case
to show propensity.

The prosecution can use the prior conviction for spousal abuse to show the defendant's propensity
for spousal abuse.

The defense should not object and the court should overrule any objection under state rules.

r the federal nules?

Relevani evidence may be macie inadmissible if its probative value is substantially outweighed by its
prejudicial effect, Prejudicial affact includes impermissible uses by the jury

Bacause the federal rules forbid propensity evidence in epousal abuse cases, and this is a spousal
abuse case, propansity IS an "impermissible inference” that the jury could make about the
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defendant's prior conviction for spousal abuse, The risk of this inference is great and the probative
value (for permissible uses) is quite low, 0 it iz most likely that the prejudicial effect substantially
outweighs the probative value and tha evidence will be kept out by FRE 403.

The defanse should object and the court will most likely sustain the objection under federal
rules.

Ralavant evidence may be made inadmissible if its probative value is substantially outweighed by its
prejudicial effect, Prejudicial effect includas impermissible uses by the jury.

the use of prior canvictions for spusal abuse as propensity evidence is admissible in califomia in
spousal abuse Cases, which makes propensity not an "impermissible usa” by the jury. There i& no
other impermissible use suggested by the facts and the probative value is unlikely to be substantially
outweighed by prejudicial effect.

The defense should object and the court should overrule under califonia rules.

Should t ject to tha plea of np contest in reference to the spousal abuse gonviction
under either giate or federal rules?

Under both state and federal rulas evidence of & piga of no contest is not admissible in aither civil or
criminal court. Convictions ane not Pleas.

The plea itsalf is inadmissible under both the state and federal rules, however the conviction itself is
nat made inadmissible on the grounds that the defendant pled no contest, However, it wiould be
tactically beneficial to the defendant to have it be known that the defendant pled no contest.

The defendant should not object and the court should sustain any objection.
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Evidence of prior bad acts is inadmissible fo show propensity, but is admissible to show knowledge,
commen plan or scheme, intent, o preparation.

The prior conviction for fraud and forging prescripions is & prior bad act under the rules. The
evidence is not admissible to show a propenstly to defraud or to forge, but is admissible for other
purposes, The evidence could be proffered to show that this was a comman schema of hers fo
convince people that she was a8 medical expert and deraud them of money. The evidence could be
admitted to show that she knew that she required a medical license 1o practice medicine (or pretend
to.} The evidence could be offered to show that the defendant had intended to defraud the famiiies
or that she hadn't made a "mistake” in not going to medical school or doing any ectual medicine.

The defense should object and the court should overrule the objection based on both state
and federal rules.

grounds of FRE 410 under ¢ der elther state or federal rules?

Evidence of & guilty plea later witfdrawr, or of a plea of no contes!, is inadmissibie in & civil oF
criminal court, A conviction is not & plea.

The defandant pled nat guilty and was convicted, so the rule does not apply. Only guilty pleas later
withdrawn, pleas of no contest, and plea negoftiations are protected. THis objection would have no
grounds.

The defense should not object and tha court should overrule any objection.

all witnesses are presumed competant [0 testify. if 8 wilness's competancy is chefienged, a court
may voir dire the witness 10 determine competancy. Witness competancy is a very low bar.

\Will has the mind of a six year old, so a challenge to his competancy would be warranted and the
court would most likey voir dire Wil to establish his competancy to testify, However, there is No
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"mental age test" to testify and so long as Wil can properly recall and convey facts, he will most
likely be presumed competant.

The defense could object and the court will most likely overrule the objection.

Should the defense ohjective o the testimony of Wil on the groynds Wil is in o
testify under federal rules?

Siate courts may require a minimum age [o be presumed competant. If a witness's competancy Is
chelienged, & court may voir dire the witness to detarming competancy. Wiiness compefancy is &
very low bar.

Wil ie an adult, thus is not subject to any age ralated state minimum age requirements. Howaver,
his competancy as a witness may be challenged on the basis of his mental handicap and the court
shauld then vair dire the witness to establish compentancy

prior to festifying, a witness must give a1 osth or affrmation sufficient to impress upon the witness
the requirernent ta tell the truth and the penalties for not felling the truth. Eor children and individusals
with mental handicaps, a promise fo teil the truth on its own may suffice.

\Wilf's mental handicap doss not automatically disqualify him from being able to take an oath or
affirmation. Because he has a mental handicap, the courl may find that o simple promiza to tell the
truth may, on its own, suffice.

The defense could object and the court should overrule any objection.

Undar ERE 404{b), prior bad acts by the defendant are not admissible fo show propensity. FRE 414
says evidence of prior sexual ahuse of & minor is admissible a5 propensity evidence in cases

S5pf7




Exam Marne: EvidencalCL-F19

involving sexual abuse of children. A child under this rule is any parson under the age of 14. Under
FRE 413, in a sexual assault case, evidence of another sexual assaull is sdmissible.

a previous instance of sexual assault is a prior bad act.

\Will was a highschooler at the time the abuse he will be teetifying about occured. It is therefore
possible that he was under the age of 14 and qualifed as a child under the rule. If he was a child at
the time of his sexual abuse by the defendant, then his testimony is admissible as propensity
avidence because the defendant is accused of sexual molestation of minors, including two thirteen
year olds.

i will was over the age of 14, he was not a child under FRE 414 and FRE 413 apphes. Becauss one
of the minors the defendant is accused of azsaulting is 15, evidence of prior sexual gssualts may be
admitted agains! the defendant to prove propensity. Regardiess of which side of the line Will fell on,

his testimony is not mede inadmizsible by FRE 404(b)

The defense should object and the court should overrule the objection.

Uinder California rules, prior bad acts are inadmissible to show propensity, but prior sexual assaull is
admissible to show propensify in a sexual asssaull case.

Will is teetifying about his sexual assault in a sexual assault case, so the evidence is not magds
inadmissible by the general rule against character avidence.

The defense should object and the court should overrule the objection.

Shou damggﬂwﬂm_un@__mimﬂa or federal niles?

Relevant evidence may be made inadmissible if its probative value s substantially outweighed by its
prejudicral effect. Prejudicial effect includes impermissible uses by the jury.

There is no impermissible use by the jury that could be reached here, The general impermissible
use is propenstly, but that is axplicitly allowed in sexual assault cases.
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P

The defense could object, but the court will overrule the objection.

END OF EXAM
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