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Essay Question 1.

Polly is an actor who recently had small roles in major super-hero movies. Polly is a

junior in college. She has begun having difficulty keeping up with her coursework and

had become anxious about maintaining her G.P.A. She confided in her history professor,

Dr. History, about her recently struggles and her concern that she would not be able to

submit her upcoming paper on time.

Dr. History advised Polly to visit the counseling center. Polly returned to her dorm

room, which she shared with Jenna, who was also in Dr. History’s class. Two days before

the paper was due, Jenna looked for her paper in her room but couldn’t find it. Later in

the day, Jenna saw the paper on her desk, where she thought she had originally placed

it.

Jenna submitted her paper. She suspected that Polly had taken the paper and copied

from it. Jenna told Dr. History about her suspicions. Dr. History pulled out from a stack

of papers what he thought was Polly’s paper. Jenna saw the paper and recognized the

footnotes. Jenna told Dr. History that Polly copied all of the footnotes from her paper.

In class the next day Dr. History told the students: “I don’t care what kind of crummy

super-hero action star you are; no one gets away with cheating in my class.” Polly was in

class, heard the statement, and was deeply humiliated.

Dr. History later discovered that she had accidentally shown Jenna her own paper and

not Polly’s paper. Polly had not copied Jenna’s or any other person’s paper.

Polly sued Dr. History for defamation based on her statement to the class. Is Dr. History

liable to Polly for defamation? Discuss.

*******
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Essay Question 2.

BlendersRUs designed and manufactured the “IceColdBlender,” which it sold in retail

stores across the U.S. The IceColdBlender has three components: a base that contains

the motor, a glass container for liquids with mixing blades at the bottom, and a

removable cover for the glass container to prevent liquids from overflowing.

BlendersRUs’s brochure for the IceColdBlender states: “Do you like your drinks ICE

COLD? Then IceColdBlender is perfect for you! It makes your favorite cold drinks from

milk shakes to frozen cocktails!” A warning label stated: “Do not fill more than 2 inches

from the top.” 

Portia purchased IceColdBlender from a local retailer. Portia was cooking hot vegetable

stew and decided to use IceColdBlender to liquify her vegetables. Portia filled the glass

container to the top with hot soup, placed the cover on the glass container, and ran the

IceColdBlender at top speed. The rotation of the mixing blades pushed the cover off the

container and caused hot soup splashed all over Portia, resulting in severe burns. 

The cover of IceColdBlender was supposed to have a locking mechanism, which 

would have prevented the cover from coming off during operation. The locking

mechanism was missing in Portia’s IceColdBlender. 

Portia sued BlendersRUs for strict products liability claiming that the product was

defective and the warning was insufficient. The jurisdiction does not recognize

contributory or comparative negligence as a defense in products liability cases. Discuss. 

*******
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Essay Question 3.

MagicCat is a company that puts on magic shows featuring all kinds of cats, from house

cats to tigers. Edward is an employee of MagicCats. As part of Edward’s duties, Edward

runs one of the weekly MagicCat shows. During the show, all cats remain in a cage.

MagicCat company policy requires employees to ensure that audience members stay at

least six feet away from the cage.

A recent show featured a house cat and a tiger. Both animals had always been extremely

calm and gentle. Because of their temperaments, Edward permitted audience members

to approach the cage and reach through the bars on the cage to stroke the animals’ ears.

Patricia reached through the bars on the cage. Her movements startled both animals.

The tiger mauled Patricia’s arm. The house cat swiped at her face and scratched her eye.

Patricia sued MagicCat in strict liability. Discuss.

******
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Essay Question 1. Max 100 points

MAX
POINTS

YOUR
POINTS

Issue/sub-issues Defamation
--

Rules Defamation =
● Defamatory statement = statement causing reputational damage
● Concerning the plaintiff
● Published to a third party

o Libel = via writing/other permanent form
o Slander = via speech/non-permanent form

● Statement is false

If P is public figure, P must also show malice
● Public figure = person who achieved fame or notoriety as to become a

celebrity or has voluntarily injected herself into the particular controversy as to
become a public figure for that specific controversy

● Malice = made false statement knowingly or with reckless disregard for its
truth or falsity

35

Application Defamation =
● Defamatory statement � 2 statements: “crummy super-hero action star” (cast

dispersion on P’s professional reputation) & cheating (casts dispersion on P’s
character)

● Concerning the plaintiff � P not specifically named but is identifiable as the
actor in the class

● Published to a third party � statements made openly in front of class
o Libel (not libel)
o Slander � statements verbalized in class

● Statement is false � crummy action star?; Polly had not cheated

If P is public, figure, P must also show malice
● Public figure � possible
● Malice � Dr. History thought it was P’s paper, no malice

60

Org/structure IRAC structure

Requires little to no re-reading of previous portions to understand analysis and award
substantive points

10

Writing quality Writing has a logical flow and is easy to understand

Formal academic English with grammar rules generally followed

5

MAX POINTS TOTAL:
100

1
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Essay Question 2. Max 100 points

MAX
POINTS

YOUR
POINTS

Issue: Proper
plaintiff,
proper
defendant,
proper context

Rule:
● Proper P = any P injured when using defective product
● Proper D = commercial supplier at all levels of distribution chain
● Proper context = defective goods

Application:
● Proper P = Portia purchased blender, was injured when using. Yes
● Proper D = local retailer which sold IceColdBlender .Yes
● Proper context = defective blender. Yes

10

Issue:
Manufacturing
defect

Rule: manufacturing defect = product departs from its intended design (a product manufactured in a form other than
the manufacturer intended)

Application: Portia’s blender did not have the locking mechanism in that cover → departure from intended design. 

Yes, manufacturing defect

20

Issue:
Warning
defect

Rule: warning defect = 
● product contains inadequate instructions or warnings when foreseeable risks of harm posed by the product

could have been reduced or avoided by the provision of reasonable instructions or warnings and
● the omission of such instructions or warnings renders the product not reasonably safe

Application: foreseeable that users may use blender for hot liquids; warning label should have advised of dangers
associated with hot liquids.

Yes, warning defect

20

Issue:
Causation,
damages

Rule:
● The defect caused the damage.
● P suffered damage.

Application:
● Manufacturing defect: Missing locking mechanism � locking mechanism would have prevented cover

coming off. P suffered severe burns. Yes
● Warning defect: Missing dangers of hot liquids � P needs to show that she would not have been injured

but for the inadequate warning. Closer call

Yes, liability for manufacturing defect
Closer call (could go either way) for liability for warning defect

5

Issue:
Defense –
misuse

Rule: D is not liable for an unforeseeable abnormal use of its product that caused P’s injury.

Application: Foreseeable that a user may use blender for hot liquids. Not unforeseeable/abnormal.

No misuse defense

15

Issue:
Defense –
assumption of
risk

Rule: D is not liable if P voluntarily confronts a known hazard

Application: Nothing to suggest P knew of missing locking mechanism and cover would fly off; no thing to suggest P
knew should not use hot liquids.

No assumption of risk defense

15

Org/structure IRAC structure

Requires little to no re-reading of previous portions to understand analysis and award substantive points

10

Writing quality Writing has a logical flow and is easy to understand

Formal academic English with grammar rules generally followed

5

MAX POINTS TOTAL:
100

Essay Question 3. Max 100 points
2
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MAX
POINTS

YOUR
POINTS

Issue/sub-issues Strict liability (wild/domestic animals)

Vicarious liability – respondeat superior

10

Rules Strict liability (wild/domestic animals): SL for injuries caused to P regardless of whether D
exercised due care

● Wild: SL for injuries caused by wild animals due to their known dangerous
propensities

● Domestic: SL for injuries caused by domestic animals if owner knows or has reason to
know that a domestic animal has vicious propensities

Vicarious liability – respondeat superior
RS = employer is liable for the torts of its employee so long as the employee was acting within
the scope of her employment in furtherance of the employer’s business.

● includes intentional torts, violations of co. policy

25

Application Strict liability (wild/domestic animals)
● Wild � tiger mauled Patricia’s arm. Had always been calm and gentle. SL.
● Domestic � cat scratched Patricia’s eye. Had always been calm and gentle. No SL.

Edward liable for injuries to Patricia’s arm caused by tiger.
Edward is not liable for injuries to Patricia’s eye caused by house cat.

Vicarious liability – respondeat superior
● employer-employee → Edward is employee of MagicCats
● scope of employer’s business → put on cat magic show
● despite violation of co. policy � policy to stay 6 feet away, Edward violated that

Yes, MagicCats is VL for injuries to Patricia’s arm caused by tiger.

50

Org/structure IRAC structure

Requires little to no re-reading of previous portions to understand analysis and award
substantive points

10

Writing quality Writing has a logical flow and is easy to understand

Formal academic English with grammar rules generally followed

5

MAX POINTS TOTAL:
100

3
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Torts Final Examination Rubric



1)

The issue is whether Dr. History is liable to Polly for defamation.

Defamation

Defamation occurs when there is defamatory language, which a reasonable person could

identify to the Plaintiff, that is published to a third party who understands it, at the fault

of the defendant, and it causes damage to ones reputation. 

Defamatory Language: Cheating 

Defamatory language is language that will likely cause harm ones reputation. 

Polly is a junior in college who cares enough about maintaining her G.P.A. that she

confided in her teacher. Here, Dr. History's language would lead someone to believe that

cheating had occured. Someone who cares about their education would likely suffer harm

to their reputation if they were accused of cheating in front of their classmates. 

Therefore, the element of defamatory language in defamation is satisfied when Dr.

History accused Polly of cheating in the class. 

Defamatory Language: Crummy Acting 

Defamatory language is language that will likely cause harm ones reputation.

Here, Polly is an actor who had some roles in major super-hero movies recently. Dr.

History's language spoke negatively of her acting skills calling her a crummy action star.

Unless someone watches the movie for themselves and comes to their own conclusion,

this comment may cause harm to their acting reputation. 

Therefore, the element of defamatory language is satisfied when Dr. History said she was

a crummy super-hero action star. 

Identifiable to P

The defamatory language needs to be identifiable to the Plaintiff to a reasonable person. 

Here, Polly is an actor who has recently performed small roles in major super-hero

movies. It would be unlikely for a class to be made up of more than one person who

recently performed a role in a super hero movie. When Dr. History made the statement

in front of the class, she made reference to the fact that the cheater was a super-hero

action star. Making it very reasonable for another student to realize that Dr. History is

referring to Polly unless the class had multiple students who were recently in super-hero

movies. 

Assuming Polly was the only student who recently performed in a super-hero movie, the

defamatory language would be easily identifiable to her. 

Publication 

Libel

Libel is language that is in writing or more permenant form. Here, Dr. History's

statements were made orally to the class. This was not a permanant form of publication

and therefore, would not be libel.

Slander Per Se 

Slander per se is language that is so harmful that the mere utterance causes damage.

Here, the accusations made were to the ability of Polly's acting and the possibility of her

cheating in the class. This kind of language is not so harmful or severe that just the

utterance would cause damage to her. Therefore, this would not constitute slander per

se.  

Slander 

Slander is less permanant or physical in form. Here, Dr. History's comments were made

orally to the class taking a less permanant or phsyical form than lible. Therefore, the form

of publication would fall under slander and special damages would need to be proven. 

Fault 

In order to bring a claim of defamantion, the defendant needs to be at fault. For

publications regarding a private person no malice needs to be proven. For statements

regarding a public figure, there needs to be actual malice. Actual malice occurs when a

false statement is made that was known or with reckless disregard to the truth. 

Here, Polly is an actor who has recently had small roles. Polly would argue that she has

only had small roles and therefore, she is a private indivdual. Dr. History would argue that

Polly was recently in major super-hero movies making her a public figure. Due to her

being in multiple major movies, Dr. History's arguement would probably win and there

would need to be actual malice. 

Here, a false statement was made when Dr. History implied that Polly had cheated.

However, Dr. History was acting on the assumption that Polly did cheat based on Jenna

saying that it was her paper when Dr. History though she was showing Jenna Polly's

paper. Polly on the other hand would argue that Dr. History should have checked the

name of who the paper belong to and not just looked at the footnotes. However, Dr.

History was not acting with malice. 

Therefore, the element of fault by defendant would not be met. 

Damage 

Assuming the element of fault was met, the next issue would be damage to reputation. 

Cheating

Accusing a student in front of class of peers of cheating is damaging to one's reputation.

Therefore, the accusation of cheating does meet the damage requirement. 

Crummy Acting

Polly acted in multiple major super-hero movies and it is likely that her classmates have

already seen these movies and made up thier mind on her acting ability. Therefore, the

accusation of crummy acting would likely not meet the requirement of damage. 

Defenses

Opinion 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

the expression of opinion as a defense. An opinion is generally not defmanatory unless

the facts would lead a reasonable person to believe it was true. 

Here, Dr. History's statements of opinion implied that she had crummy acting skills and

that she was a cheater. The acting comment is truly an opinion and would not lead a

reaosnable person to believe that it was true. Therefore, Dr. History would be able to use

opinion as a defense to the statement regarding Polly's acting. Regarding the cheating

statement, the person who made this claim was Polly's teacher in front of her classmates.

Dr. History being her teacer gives the opinion credibility which would lead a reasonable

person to believe that Polly had cheated. Therefore, Dr. History would not be able to

successfully raise opinion as a defense to the cheating comment. 

Truth 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

truth as a defense. Truth is an absolute defense to defamation. 

Dr. History would not be able to successfully raise truth as a defense regarding the

cheating comment despite believing it to to be true at the time because it was in fact

false. 

2)

The issue here is whether Portia will be able to successfully sue BlendersRU for strict

products liability. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Product Liability

Proper 

The first issue is whether the claim is proper under strict product liability.

The proper Plaintiff is one who suffered harm from the product. Portia suffered severe

burns from using the product. Therefore, Portia is a proper Plaintiff. The proper

defendant is one who is engaged is the distribution or selling of the product. Blenders

RU designed and manufactored the IceColdBlender. Therefore, they are the proper

defendant. Proper context is when the product is a good and not a service. The product

at issue here is a blender which is a good. Therefore, there is proper context.

Manufactoring Defect

A manufactoring defect occurs when there is a defective condition that renders the

product not reasonably safe. 

Here, the blender should have had three components and the third component was to

have a locking mechanism. The locking mechanism was missing from the blender that

Portia had purchased. Without the locking mechanism, the cover could come off at any

point rendering the blender unsafe to use. 

Therefore, there was a manufactoring defect. 

Design Defect 

A design defect occurs when the product has a defective condition that renders the

product not reasonably safe, where a reaosnable alteration of the design would make the

product safe. 

Here, the blender was designed to have a locking mechanism which would keep the

cover from coming off during operation.

Therefore, the unsafe condition was not due to a design defect but rather, a failure to

have all of the components that the design calls for. 

Warning Defect 

A warning defect occurs when there is inadequate warnings or instructions of a risk of

harm and the warning would be reaosnable. 

Here, there was a warning label that stated that the blender should not be filled more

than two inches from the top. Nothing indicates that there was any instructions on how

to use the blender. Had there been instructions on how to use the blender then Portia

may have been able to see that the intended design had a locking mechanism to prevent

the lid from flying off. It would be reasonable to include instructions on how to properly

use the blender within the packaging. Had there been instructions, it could have

eliminated the risk of harm because Portia would have known that her blender was

missing a part. BlendersRU may make the arguement that this would not have prevented

the harm as Portia ignored the warning label which said not to fill it more than two

inches from the top and instead, she filled it all the way. Portia would argue that if she

had a way of knowing that her blender was not up to its proper design specifications

then she would have not used it and simple instructions would have made her aware. 

There was a warning defect as there were no instructions or warnings to state that the

locking mechanism should be used during operation. 

Cause & Harm 

The next issue is regarding cause and damage. In order to meet the requirement of

causation and damage, the unsafe activity need to have caused the injury, and damage

needs to have been suffered. 

Here, Portia's use of the blender was the cause of her injury as she filled it with hot soup,

began operation, the cover came off, causing the hot soup to splash all over her. Portia

also suffered damage from the soup splashing on her as she suffered severe burns. 

Therefore, defective condition was the cause of the damage Portia suffered. 

Conclusion

In conclusion, Portia would be able to sue Blenders RU for strict products liability.

However, Blenders RU may raise one of the following defenses: 

Defenses

Misuse 

Misuse occurs when the product is being used in a way that deviates from its intended

purposes or the use is not reasonably forseeable. 

Cold Drinks 

The first defense that Blenders RU may raise is misue as the product was intended to be

used to make cold liquids. The name of the product is IceColdBlender and its advertising

discusses how the product is to make your favorite cold drinks. Portia using the blender

to liquify her hot vegtables deviates from the intended use. However, Portia would argue

that is reasonably forseeable that one would use a belnder for hot products as well as

cold. A court would likely agree with Portia. 

Therefore, BlendersRU would not be able to use misuse as a defense regarding using the

blender with hot contents instead of cold. 

Not to be overfilled 

The next defense that Blenders RU may raise is also a misue defense based on the fact

that the product should not have been overfilled. The blender was inteded to be filled

only up to two inches from the top. Portia filled the blender all the way to the top. It is

reasonable to think someone may overfill a blender however, there was adequate

warnings against this. 

Therefore, Blenders RU's misuse defense on the basis of Portia overfilling the blender

would be successful. 

Alteration 

An alteration occurs when there is a substantial change to the product after it leaves the

manufactorer or sellers control. 

The next defense that Blenders RU could raise is alteration. Blenders RU is the designer

and and manufactorer of the blender but, Portia purchased the blender from a local retail

store. If the product had the missing locking mechanism before it left BlendersRU but

the retailer made a change that would be a substantial change that occured after leaving

the manufactorer and Blenders RU would be able to raise that as a defense. If the locking

mechanism was missing when it left Blenders RU then they would not be able to raise

that as a defense. 

Therefore, to determine if Blenders RU would be able to successfully raise alteration as a

defense we would need to determine if the locking mechinism was missing while still in

the possession of Blenders RU. 

Conclusion 

In conclusion, Blenders RU would be able to successfully raise misue as a defense to

Portia's strict products liability claim. 

3)

Vicarious Liability

If held vicariously liable, one party is held liable for the wrongful acts of another. Under

the theory of respondeat superior, you look to the person that is higher up. In an

employer / employee relationship an employer is held liable for the torts on its employees

if the employee was acting within the scope of its employment when it committed the

tort, even if it was an intentional tort. 

Here, MagicCat is the employer and Edward is the tortfeasor. Edward is an employee of

MagicCat. MagicCat puts on shows which Edward runs weekly as part of his scope of

employment. As Edward was putting on one of these shows, he allowed the audience to

approach the cats and reach them through the cage. This was a violation of company

policy as audience members were only allowed within six feet of the cages. However,

despite Edward violating Company policy, he was acting within the scope of his

employment while putting on this show and allowing audience members near the cats. 

Therefore, MagicCat would be held vicariously liable for the actions committed by

Edward. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Liability: Animals

Tiger

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the tiger safe. Owning a wild animal creates an absolute duty for the

owner to make it safe. Even if an owner of a wild animal exercises extreme caution, they

have an absolute duty to make safe. Therefore, by MagicCat owning a tiger, they are

under an absolute duty to make it safe. 

The next issue is whether the Tiger caused the injury and if there was resulting damage.

Here, the Tiger mauled Patricia's arm. It is forseeable that damage to an arm would result

from it being mauled by a tiger. Therefore, the tiger was the cause of the injury to

Patricia's arm and Patricia did suffer damage.

In conclusion, MagicCat would be held strictly liable for the damage suffered to Patricia's

arm when it was mauled by the tiger.  

Cat 

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the cats safe. There is not an absolute duty for owners of deomesticated

animals to make the activities safe unless the owner knows of that animals dangerous

propensities. The cats had always been calm and gentle so MagicCat would not have

been aware of there damgerous propencities. 

Assuming there was an absolute duty, the next issue would be whether the cats caused

the injury and if there was resulting damage. Here, the cat swiped at her face and

scratched her eye. This would result in scratches on her face and eye satisfying the

causation and damage requirement. 

However, there was not an absolute duty for MagicCat to make the activities with the

cats safe and so they would not be held strictly liable for the damage suffered byt the

cats. 

Owners and Occupiers of Land

Invitee 

An invitee is someone who enters the premises for the benefit of the landowner. Here,

Patricia was a customer to MagicShow as she attended one of their shows. Therefore,

she was an invitee when she was injured. 

The landowner has a duty to use reasonable care to keep safe when dealing with an

invitee. Here, Patricia was authorized by one of MagicCat's employees to approach the

cage which held cats and a tiger when she was injured by the animals.

Therefore, Magic Cats did not satisfy its duty to use reasonable care to keep safe and

they would be held liable. 

Defenses

Assumption of Risk 

Assumption of risk is an affirmative defense when a P knows of the risk, understands

the nature of the risk, and voluntarily does it anyway. 

Here, an employee of MagicCat was allowing audience members to pet these animals and

the animals were locked in cages. This means that Patricia was not fully aware of the

danger associated. 

Therefore, Magic Cats would not be able to successfully raise assuption of risk as a

defense. 

Contributory Negligence 

Contributary negligence is an affirmative defense which reduces the liability to by the

amount P was negligent. 

Here, an employee of MagicCat was allowing audience members to pet these animals. So,

she was not negligent as she was acting with the permission of a MagicCat employee. 

Therefore, MagicCat would not be able to successfully raise comparative negligence as a

defense. 

END OF EXAM
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1)

The issue is whether Dr. History is liable to Polly for defamation.

Defamation

Defamation occurs when there is defamatory language, which a reasonable person could

identify to the Plaintiff, that is published to a third party who understands it, at the fault

of the defendant, and it causes damage to ones reputation. 

Defamatory Language: Cheating 

Defamatory language is language that will likely cause harm ones reputation. 

Polly is a junior in college who cares enough about maintaining her G.P.A. that she

confided in her teacher. Here, Dr. History's language would lead someone to believe that

cheating had occured. Someone who cares about their education would likely suffer harm

to their reputation if they were accused of cheating in front of their classmates. 

Therefore, the element of defamatory language in defamation is satisfied when Dr.

History accused Polly of cheating in the class. 

Defamatory Language: Crummy Acting 

Defamatory language is language that will likely cause harm ones reputation.

Here, Polly is an actor who had some roles in major super-hero movies recently. Dr.

History's language spoke negatively of her acting skills calling her a crummy action star.

Unless someone watches the movie for themselves and comes to their own conclusion,

this comment may cause harm to their acting reputation. 

Therefore, the element of defamatory language is satisfied when Dr. History said she was

a crummy super-hero action star. 

Identifiable to P

The defamatory language needs to be identifiable to the Plaintiff to a reasonable person. 

Here, Polly is an actor who has recently performed small roles in major super-hero

movies. It would be unlikely for a class to be made up of more than one person who

recently performed a role in a super hero movie. When Dr. History made the statement

in front of the class, she made reference to the fact that the cheater was a super-hero

action star. Making it very reasonable for another student to realize that Dr. History is

referring to Polly unless the class had multiple students who were recently in super-hero

movies. 

Assuming Polly was the only student who recently performed in a super-hero movie, the

defamatory language would be easily identifiable to her. 

Publication 

Libel

Libel is language that is in writing or more permenant form. Here, Dr. History's

statements were made orally to the class. This was not a permanant form of publication

and therefore, would not be libel.

Slander Per Se 

Slander per se is language that is so harmful that the mere utterance causes damage.

Here, the accusations made were to the ability of Polly's acting and the possibility of her

cheating in the class. This kind of language is not so harmful or severe that just the

utterance would cause damage to her. Therefore, this would not constitute slander per

se.  

Slander 

Slander is less permanant or physical in form. Here, Dr. History's comments were made

orally to the class taking a less permanant or phsyical form than lible. Therefore, the form

of publication would fall under slander and special damages would need to be proven. 

Fault 

In order to bring a claim of defamantion, the defendant needs to be at fault. For

publications regarding a private person no malice needs to be proven. For statements

regarding a public figure, there needs to be actual malice. Actual malice occurs when a

false statement is made that was known or with reckless disregard to the truth. 

Here, Polly is an actor who has recently had small roles. Polly would argue that she has

only had small roles and therefore, she is a private indivdual. Dr. History would argue that

Polly was recently in major super-hero movies making her a public figure. Due to her

being in multiple major movies, Dr. History's arguement would probably win and there

would need to be actual malice. 

Here, a false statement was made when Dr. History implied that Polly had cheated.

However, Dr. History was acting on the assumption that Polly did cheat based on Jenna

saying that it was her paper when Dr. History though she was showing Jenna Polly's

paper. Polly on the other hand would argue that Dr. History should have checked the

name of who the paper belong to and not just looked at the footnotes. However, Dr.

History was not acting with malice. 

Therefore, the element of fault by defendant would not be met. 

Damage 

Assuming the element of fault was met, the next issue would be damage to reputation. 

Cheating

Accusing a student in front of class of peers of cheating is damaging to one's reputation.

Therefore, the accusation of cheating does meet the damage requirement. 

Crummy Acting

Polly acted in multiple major super-hero movies and it is likely that her classmates have

already seen these movies and made up thier mind on her acting ability. Therefore, the

accusation of crummy acting would likely not meet the requirement of damage. 

Defenses

Opinion 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

the expression of opinion as a defense. An opinion is generally not defmanatory unless

the facts would lead a reasonable person to believe it was true. 

Here, Dr. History's statements of opinion implied that she had crummy acting skills and

that she was a cheater. The acting comment is truly an opinion and would not lead a

reaosnable person to believe that it was true. Therefore, Dr. History would be able to use

opinion as a defense to the statement regarding Polly's acting. Regarding the cheating

statement, the person who made this claim was Polly's teacher in front of her classmates.

Dr. History being her teacer gives the opinion credibility which would lead a reasonable

person to believe that Polly had cheated. Therefore, Dr. History would not be able to

successfully raise opinion as a defense to the cheating comment. 

Truth 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

truth as a defense. Truth is an absolute defense to defamation. 

Dr. History would not be able to successfully raise truth as a defense regarding the

cheating comment despite believing it to to be true at the time because it was in fact

false. 

2)

The issue here is whether Portia will be able to successfully sue BlendersRU for strict

products liability. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Product Liability

Proper 

The first issue is whether the claim is proper under strict product liability.

The proper Plaintiff is one who suffered harm from the product. Portia suffered severe

burns from using the product. Therefore, Portia is a proper Plaintiff. The proper

defendant is one who is engaged is the distribution or selling of the product. Blenders

RU designed and manufactored the IceColdBlender. Therefore, they are the proper

defendant. Proper context is when the product is a good and not a service. The product

at issue here is a blender which is a good. Therefore, there is proper context.

Manufactoring Defect

A manufactoring defect occurs when there is a defective condition that renders the

product not reasonably safe. 

Here, the blender should have had three components and the third component was to

have a locking mechanism. The locking mechanism was missing from the blender that

Portia had purchased. Without the locking mechanism, the cover could come off at any

point rendering the blender unsafe to use. 

Therefore, there was a manufactoring defect. 

Design Defect 

A design defect occurs when the product has a defective condition that renders the

product not reasonably safe, where a reaosnable alteration of the design would make the

product safe. 

Here, the blender was designed to have a locking mechanism which would keep the

cover from coming off during operation.

Therefore, the unsafe condition was not due to a design defect but rather, a failure to

have all of the components that the design calls for. 

Warning Defect 

A warning defect occurs when there is inadequate warnings or instructions of a risk of

harm and the warning would be reaosnable. 

Here, there was a warning label that stated that the blender should not be filled more

than two inches from the top. Nothing indicates that there was any instructions on how

to use the blender. Had there been instructions on how to use the blender then Portia

may have been able to see that the intended design had a locking mechanism to prevent

the lid from flying off. It would be reasonable to include instructions on how to properly

use the blender within the packaging. Had there been instructions, it could have

eliminated the risk of harm because Portia would have known that her blender was

missing a part. BlendersRU may make the arguement that this would not have prevented

the harm as Portia ignored the warning label which said not to fill it more than two

inches from the top and instead, she filled it all the way. Portia would argue that if she

had a way of knowing that her blender was not up to its proper design specifications

then she would have not used it and simple instructions would have made her aware. 

There was a warning defect as there were no instructions or warnings to state that the

locking mechanism should be used during operation. 

Cause & Harm 

The next issue is regarding cause and damage. In order to meet the requirement of

causation and damage, the unsafe activity need to have caused the injury, and damage

needs to have been suffered. 

Here, Portia's use of the blender was the cause of her injury as she filled it with hot soup,

began operation, the cover came off, causing the hot soup to splash all over her. Portia

also suffered damage from the soup splashing on her as she suffered severe burns. 

Therefore, defective condition was the cause of the damage Portia suffered. 

Conclusion

In conclusion, Portia would be able to sue Blenders RU for strict products liability.

However, Blenders RU may raise one of the following defenses: 

Defenses

Misuse 

Misuse occurs when the product is being used in a way that deviates from its intended

purposes or the use is not reasonably forseeable. 

Cold Drinks 

The first defense that Blenders RU may raise is misue as the product was intended to be

used to make cold liquids. The name of the product is IceColdBlender and its advertising

discusses how the product is to make your favorite cold drinks. Portia using the blender

to liquify her hot vegtables deviates from the intended use. However, Portia would argue

that is reasonably forseeable that one would use a belnder for hot products as well as

cold. A court would likely agree with Portia. 

Therefore, BlendersRU would not be able to use misuse as a defense regarding using the

blender with hot contents instead of cold. 

Not to be overfilled 

The next defense that Blenders RU may raise is also a misue defense based on the fact

that the product should not have been overfilled. The blender was inteded to be filled

only up to two inches from the top. Portia filled the blender all the way to the top. It is

reasonable to think someone may overfill a blender however, there was adequate

warnings against this. 

Therefore, Blenders RU's misuse defense on the basis of Portia overfilling the blender

would be successful. 

Alteration 

An alteration occurs when there is a substantial change to the product after it leaves the

manufactorer or sellers control. 

The next defense that Blenders RU could raise is alteration. Blenders RU is the designer

and and manufactorer of the blender but, Portia purchased the blender from a local retail

store. If the product had the missing locking mechanism before it left BlendersRU but

the retailer made a change that would be a substantial change that occured after leaving

the manufactorer and Blenders RU would be able to raise that as a defense. If the locking

mechanism was missing when it left Blenders RU then they would not be able to raise

that as a defense. 

Therefore, to determine if Blenders RU would be able to successfully raise alteration as a

defense we would need to determine if the locking mechinism was missing while still in

the possession of Blenders RU. 

Conclusion 

In conclusion, Blenders RU would be able to successfully raise misue as a defense to

Portia's strict products liability claim. 

3)

Vicarious Liability

If held vicariously liable, one party is held liable for the wrongful acts of another. Under

the theory of respondeat superior, you look to the person that is higher up. In an

employer / employee relationship an employer is held liable for the torts on its employees

if the employee was acting within the scope of its employment when it committed the

tort, even if it was an intentional tort. 

Here, MagicCat is the employer and Edward is the tortfeasor. Edward is an employee of

MagicCat. MagicCat puts on shows which Edward runs weekly as part of his scope of

employment. As Edward was putting on one of these shows, he allowed the audience to

approach the cats and reach them through the cage. This was a violation of company

policy as audience members were only allowed within six feet of the cages. However,

despite Edward violating Company policy, he was acting within the scope of his

employment while putting on this show and allowing audience members near the cats. 

Therefore, MagicCat would be held vicariously liable for the actions committed by

Edward. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Liability: Animals

Tiger

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the tiger safe. Owning a wild animal creates an absolute duty for the

owner to make it safe. Even if an owner of a wild animal exercises extreme caution, they

have an absolute duty to make safe. Therefore, by MagicCat owning a tiger, they are

under an absolute duty to make it safe. 

The next issue is whether the Tiger caused the injury and if there was resulting damage.

Here, the Tiger mauled Patricia's arm. It is forseeable that damage to an arm would result

from it being mauled by a tiger. Therefore, the tiger was the cause of the injury to

Patricia's arm and Patricia did suffer damage.

In conclusion, MagicCat would be held strictly liable for the damage suffered to Patricia's

arm when it was mauled by the tiger.  

Cat 

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the cats safe. There is not an absolute duty for owners of deomesticated

animals to make the activities safe unless the owner knows of that animals dangerous

propensities. The cats had always been calm and gentle so MagicCat would not have

been aware of there damgerous propencities. 

Assuming there was an absolute duty, the next issue would be whether the cats caused

the injury and if there was resulting damage. Here, the cat swiped at her face and

scratched her eye. This would result in scratches on her face and eye satisfying the

causation and damage requirement. 

However, there was not an absolute duty for MagicCat to make the activities with the

cats safe and so they would not be held strictly liable for the damage suffered byt the

cats. 

Owners and Occupiers of Land

Invitee 

An invitee is someone who enters the premises for the benefit of the landowner. Here,

Patricia was a customer to MagicShow as she attended one of their shows. Therefore,

she was an invitee when she was injured. 

The landowner has a duty to use reasonable care to keep safe when dealing with an

invitee. Here, Patricia was authorized by one of MagicCat's employees to approach the

cage which held cats and a tiger when she was injured by the animals.

Therefore, Magic Cats did not satisfy its duty to use reasonable care to keep safe and

they would be held liable. 

Defenses

Assumption of Risk 

Assumption of risk is an affirmative defense when a P knows of the risk, understands

the nature of the risk, and voluntarily does it anyway. 

Here, an employee of MagicCat was allowing audience members to pet these animals and

the animals were locked in cages. This means that Patricia was not fully aware of the

danger associated. 

Therefore, Magic Cats would not be able to successfully raise assuption of risk as a

defense. 

Contributory Negligence 

Contributary negligence is an affirmative defense which reduces the liability to by the

amount P was negligent. 

Here, an employee of MagicCat was allowing audience members to pet these animals. So,

she was not negligent as she was acting with the permission of a MagicCat employee. 

Therefore, MagicCat would not be able to successfully raise comparative negligence as a

defense. 

END OF EXAM
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1)

The issue is whether Dr. History is liable to Polly for defamation.

Defamation

Defamation occurs when there is defamatory language, which a reasonable person could

identify to the Plaintiff, that is published to a third party who understands it, at the fault

of the defendant, and it causes damage to ones reputation. 

Defamatory Language: Cheating 

Defamatory language is language that will likely cause harm ones reputation. 

Polly is a junior in college who cares enough about maintaining her G.P.A. that she

confided in her teacher. Here, Dr. History's language would lead someone to believe that

cheating had occured. Someone who cares about their education would likely suffer harm

to their reputation if they were accused of cheating in front of their classmates. 

Therefore, the element of defamatory language in defamation is satisfied when Dr.

History accused Polly of cheating in the class. 

Defamatory Language: Crummy Acting 

Defamatory language is language that will likely cause harm ones reputation.

Here, Polly is an actor who had some roles in major super-hero movies recently. Dr.

History's language spoke negatively of her acting skills calling her a crummy action star.

Unless someone watches the movie for themselves and comes to their own conclusion,

this comment may cause harm to their acting reputation. 

Therefore, the element of defamatory language is satisfied when Dr. History said she was

a crummy super-hero action star. 

Identifiable to P

The defamatory language needs to be identifiable to the Plaintiff to a reasonable person. 

Here, Polly is an actor who has recently performed small roles in major super-hero

movies. It would be unlikely for a class to be made up of more than one person who

recently performed a role in a super hero movie. When Dr. History made the statement

in front of the class, she made reference to the fact that the cheater was a super-hero

action star. Making it very reasonable for another student to realize that Dr. History is

referring to Polly unless the class had multiple students who were recently in super-hero

movies. 

Assuming Polly was the only student who recently performed in a super-hero movie, the

defamatory language would be easily identifiable to her. 

Publication 

Libel

Libel is language that is in writing or more permenant form. Here, Dr. History's

statements were made orally to the class. This was not a permanant form of publication

and therefore, would not be libel.

Slander Per Se 

Slander per se is language that is so harmful that the mere utterance causes damage.

Here, the accusations made were to the ability of Polly's acting and the possibility of her

cheating in the class. This kind of language is not so harmful or severe that just the

utterance would cause damage to her. Therefore, this would not constitute slander per

se.  

Slander 

Slander is less permanant or physical in form. Here, Dr. History's comments were made

orally to the class taking a less permanant or phsyical form than lible. Therefore, the form

of publication would fall under slander and special damages would need to be proven. 

Fault 

In order to bring a claim of defamantion, the defendant needs to be at fault. For

publications regarding a private person no malice needs to be proven. For statements

regarding a public figure, there needs to be actual malice. Actual malice occurs when a

false statement is made that was known or with reckless disregard to the truth. 

Here, Polly is an actor who has recently had small roles. Polly would argue that she has

only had small roles and therefore, she is a private indivdual. Dr. History would argue that

Polly was recently in major super-hero movies making her a public figure. Due to her

being in multiple major movies, Dr. History's arguement would probably win and there

would need to be actual malice. 

Here, a false statement was made when Dr. History implied that Polly had cheated.

However, Dr. History was acting on the assumption that Polly did cheat based on Jenna

saying that it was her paper when Dr. History though she was showing Jenna Polly's

paper. Polly on the other hand would argue that Dr. History should have checked the

name of who the paper belong to and not just looked at the footnotes. However, Dr.

History was not acting with malice. 

Therefore, the element of fault by defendant would not be met. 

Damage 

Assuming the element of fault was met, the next issue would be damage to reputation. 

Cheating

Accusing a student in front of class of peers of cheating is damaging to one's reputation.

Therefore, the accusation of cheating does meet the damage requirement. 

Crummy Acting

Polly acted in multiple major super-hero movies and it is likely that her classmates have

already seen these movies and made up thier mind on her acting ability. Therefore, the

accusation of crummy acting would likely not meet the requirement of damage. 

Defenses

Opinion 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

the expression of opinion as a defense. An opinion is generally not defmanatory unless

the facts would lead a reasonable person to believe it was true. 

Here, Dr. History's statements of opinion implied that she had crummy acting skills and

that she was a cheater. The acting comment is truly an opinion and would not lead a

reaosnable person to believe that it was true. Therefore, Dr. History would be able to use

opinion as a defense to the statement regarding Polly's acting. Regarding the cheating

statement, the person who made this claim was Polly's teacher in front of her classmates.

Dr. History being her teacer gives the opinion credibility which would lead a reasonable

person to believe that Polly had cheated. Therefore, Dr. History would not be able to

successfully raise opinion as a defense to the cheating comment. 

Truth 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

truth as a defense. Truth is an absolute defense to defamation. 

Dr. History would not be able to successfully raise truth as a defense regarding the

cheating comment despite believing it to to be true at the time because it was in fact

false. 

2)

The issue here is whether Portia will be able to successfully sue BlendersRU for strict

products liability. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Product Liability

Proper 

The first issue is whether the claim is proper under strict product liability.

The proper Plaintiff is one who suffered harm from the product. Portia suffered severe

burns from using the product. Therefore, Portia is a proper Plaintiff. The proper

defendant is one who is engaged is the distribution or selling of the product. Blenders

RU designed and manufactored the IceColdBlender. Therefore, they are the proper

defendant. Proper context is when the product is a good and not a service. The product

at issue here is a blender which is a good. Therefore, there is proper context.

Manufactoring Defect

A manufactoring defect occurs when there is a defective condition that renders the

product not reasonably safe. 

Here, the blender should have had three components and the third component was to

have a locking mechanism. The locking mechanism was missing from the blender that

Portia had purchased. Without the locking mechanism, the cover could come off at any

point rendering the blender unsafe to use. 

Therefore, there was a manufactoring defect. 

Design Defect 

A design defect occurs when the product has a defective condition that renders the

product not reasonably safe, where a reaosnable alteration of the design would make the

product safe. 

Here, the blender was designed to have a locking mechanism which would keep the

cover from coming off during operation.

Therefore, the unsafe condition was not due to a design defect but rather, a failure to

have all of the components that the design calls for. 

Warning Defect 

A warning defect occurs when there is inadequate warnings or instructions of a risk of

harm and the warning would be reaosnable. 

Here, there was a warning label that stated that the blender should not be filled more

than two inches from the top. Nothing indicates that there was any instructions on how

to use the blender. Had there been instructions on how to use the blender then Portia

may have been able to see that the intended design had a locking mechanism to prevent

the lid from flying off. It would be reasonable to include instructions on how to properly

use the blender within the packaging. Had there been instructions, it could have

eliminated the risk of harm because Portia would have known that her blender was

missing a part. BlendersRU may make the arguement that this would not have prevented

the harm as Portia ignored the warning label which said not to fill it more than two

inches from the top and instead, she filled it all the way. Portia would argue that if she

had a way of knowing that her blender was not up to its proper design specifications

then she would have not used it and simple instructions would have made her aware. 

There was a warning defect as there were no instructions or warnings to state that the

locking mechanism should be used during operation. 

Cause & Harm 

The next issue is regarding cause and damage. In order to meet the requirement of

causation and damage, the unsafe activity need to have caused the injury, and damage

needs to have been suffered. 

Here, Portia's use of the blender was the cause of her injury as she filled it with hot soup,

began operation, the cover came off, causing the hot soup to splash all over her. Portia

also suffered damage from the soup splashing on her as she suffered severe burns. 

Therefore, defective condition was the cause of the damage Portia suffered. 

Conclusion

In conclusion, Portia would be able to sue Blenders RU for strict products liability.

However, Blenders RU may raise one of the following defenses: 

Defenses

Misuse 

Misuse occurs when the product is being used in a way that deviates from its intended

purposes or the use is not reasonably forseeable. 

Cold Drinks 

The first defense that Blenders RU may raise is misue as the product was intended to be

used to make cold liquids. The name of the product is IceColdBlender and its advertising

discusses how the product is to make your favorite cold drinks. Portia using the blender

to liquify her hot vegtables deviates from the intended use. However, Portia would argue

that is reasonably forseeable that one would use a belnder for hot products as well as

cold. A court would likely agree with Portia. 

Therefore, BlendersRU would not be able to use misuse as a defense regarding using the

blender with hot contents instead of cold. 

Not to be overfilled 

The next defense that Blenders RU may raise is also a misue defense based on the fact

that the product should not have been overfilled. The blender was inteded to be filled

only up to two inches from the top. Portia filled the blender all the way to the top. It is

reasonable to think someone may overfill a blender however, there was adequate

warnings against this. 

Therefore, Blenders RU's misuse defense on the basis of Portia overfilling the blender

would be successful. 

Alteration 

An alteration occurs when there is a substantial change to the product after it leaves the

manufactorer or sellers control. 

The next defense that Blenders RU could raise is alteration. Blenders RU is the designer

and and manufactorer of the blender but, Portia purchased the blender from a local retail

store. If the product had the missing locking mechanism before it left BlendersRU but

the retailer made a change that would be a substantial change that occured after leaving

the manufactorer and Blenders RU would be able to raise that as a defense. If the locking

mechanism was missing when it left Blenders RU then they would not be able to raise

that as a defense. 

Therefore, to determine if Blenders RU would be able to successfully raise alteration as a

defense we would need to determine if the locking mechinism was missing while still in

the possession of Blenders RU. 

Conclusion 

In conclusion, Blenders RU would be able to successfully raise misue as a defense to

Portia's strict products liability claim. 

3)

Vicarious Liability

If held vicariously liable, one party is held liable for the wrongful acts of another. Under

the theory of respondeat superior, you look to the person that is higher up. In an

employer / employee relationship an employer is held liable for the torts on its employees

if the employee was acting within the scope of its employment when it committed the

tort, even if it was an intentional tort. 

Here, MagicCat is the employer and Edward is the tortfeasor. Edward is an employee of

MagicCat. MagicCat puts on shows which Edward runs weekly as part of his scope of

employment. As Edward was putting on one of these shows, he allowed the audience to

approach the cats and reach them through the cage. This was a violation of company

policy as audience members were only allowed within six feet of the cages. However,

despite Edward violating Company policy, he was acting within the scope of his

employment while putting on this show and allowing audience members near the cats. 

Therefore, MagicCat would be held vicariously liable for the actions committed by

Edward. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Liability: Animals

Tiger

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the tiger safe. Owning a wild animal creates an absolute duty for the

owner to make it safe. Even if an owner of a wild animal exercises extreme caution, they

have an absolute duty to make safe. Therefore, by MagicCat owning a tiger, they are

under an absolute duty to make it safe. 

The next issue is whether the Tiger caused the injury and if there was resulting damage.

Here, the Tiger mauled Patricia's arm. It is forseeable that damage to an arm would result

from it being mauled by a tiger. Therefore, the tiger was the cause of the injury to

Patricia's arm and Patricia did suffer damage.

In conclusion, MagicCat would be held strictly liable for the damage suffered to Patricia's

arm when it was mauled by the tiger.  

Cat 

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the cats safe. There is not an absolute duty for owners of deomesticated

animals to make the activities safe unless the owner knows of that animals dangerous

propensities. The cats had always been calm and gentle so MagicCat would not have

been aware of there damgerous propencities. 

Assuming there was an absolute duty, the next issue would be whether the cats caused

the injury and if there was resulting damage. Here, the cat swiped at her face and

scratched her eye. This would result in scratches on her face and eye satisfying the

causation and damage requirement. 

However, there was not an absolute duty for MagicCat to make the activities with the

cats safe and so they would not be held strictly liable for the damage suffered byt the

cats. 

Owners and Occupiers of Land

Invitee 

An invitee is someone who enters the premises for the benefit of the landowner. Here,

Patricia was a customer to MagicShow as she attended one of their shows. Therefore,

she was an invitee when she was injured. 

The landowner has a duty to use reasonable care to keep safe when dealing with an

invitee. Here, Patricia was authorized by one of MagicCat's employees to approach the

cage which held cats and a tiger when she was injured by the animals.

Therefore, Magic Cats did not satisfy its duty to use reasonable care to keep safe and

they would be held liable. 

Defenses

Assumption of Risk 

Assumption of risk is an affirmative defense when a P knows of the risk, understands

the nature of the risk, and voluntarily does it anyway. 

Here, an employee of MagicCat was allowing audience members to pet these animals and

the animals were locked in cages. This means that Patricia was not fully aware of the

danger associated. 

Therefore, Magic Cats would not be able to successfully raise assuption of risk as a

defense. 

Contributory Negligence 

Contributary negligence is an affirmative defense which reduces the liability to by the

amount P was negligent. 

Here, an employee of MagicCat was allowing audience members to pet these animals. So,

she was not negligent as she was acting with the permission of a MagicCat employee. 

Therefore, MagicCat would not be able to successfully raise comparative negligence as a

defense. 

END OF EXAM
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1)

The issue is whether Dr. History is liable to Polly for defamation.

Defamation

Defamation occurs when there is defamatory language, which a reasonable person could

identify to the Plaintiff, that is published to a third party who understands it, at the fault

of the defendant, and it causes damage to ones reputation. 

Defamatory Language: Cheating 

Defamatory language is language that will likely cause harm ones reputation. 

Polly is a junior in college who cares enough about maintaining her G.P.A. that she

confided in her teacher. Here, Dr. History's language would lead someone to believe that

cheating had occured. Someone who cares about their education would likely suffer harm

to their reputation if they were accused of cheating in front of their classmates. 

Therefore, the element of defamatory language in defamation is satisfied when Dr.

History accused Polly of cheating in the class. 

Defamatory Language: Crummy Acting 

Defamatory language is language that will likely cause harm ones reputation.

Here, Polly is an actor who had some roles in major super-hero movies recently. Dr.

History's language spoke negatively of her acting skills calling her a crummy action star.

Unless someone watches the movie for themselves and comes to their own conclusion,

this comment may cause harm to their acting reputation. 

Therefore, the element of defamatory language is satisfied when Dr. History said she was

a crummy super-hero action star. 

Identifiable to P

The defamatory language needs to be identifiable to the Plaintiff to a reasonable person. 

Here, Polly is an actor who has recently performed small roles in major super-hero

movies. It would be unlikely for a class to be made up of more than one person who

recently performed a role in a super hero movie. When Dr. History made the statement

in front of the class, she made reference to the fact that the cheater was a super-hero

action star. Making it very reasonable for another student to realize that Dr. History is

referring to Polly unless the class had multiple students who were recently in super-hero

movies. 

Assuming Polly was the only student who recently performed in a super-hero movie, the

defamatory language would be easily identifiable to her. 

Publication 

Libel

Libel is language that is in writing or more permenant form. Here, Dr. History's

statements were made orally to the class. This was not a permanant form of publication

and therefore, would not be libel.

Slander Per Se 

Slander per se is language that is so harmful that the mere utterance causes damage.

Here, the accusations made were to the ability of Polly's acting and the possibility of her

cheating in the class. This kind of language is not so harmful or severe that just the

utterance would cause damage to her. Therefore, this would not constitute slander per

se.  

Slander 

Slander is less permanant or physical in form. Here, Dr. History's comments were made

orally to the class taking a less permanant or phsyical form than lible. Therefore, the form

of publication would fall under slander and special damages would need to be proven. 

Fault 

In order to bring a claim of defamantion, the defendant needs to be at fault. For

publications regarding a private person no malice needs to be proven. For statements

regarding a public figure, there needs to be actual malice. Actual malice occurs when a

false statement is made that was known or with reckless disregard to the truth. 

Here, Polly is an actor who has recently had small roles. Polly would argue that she has

only had small roles and therefore, she is a private indivdual. Dr. History would argue that

Polly was recently in major super-hero movies making her a public figure. Due to her

being in multiple major movies, Dr. History's arguement would probably win and there

would need to be actual malice. 

Here, a false statement was made when Dr. History implied that Polly had cheated.

However, Dr. History was acting on the assumption that Polly did cheat based on Jenna

saying that it was her paper when Dr. History though she was showing Jenna Polly's

paper. Polly on the other hand would argue that Dr. History should have checked the

name of who the paper belong to and not just looked at the footnotes. However, Dr.

History was not acting with malice. 

Therefore, the element of fault by defendant would not be met. 

Damage 

Assuming the element of fault was met, the next issue would be damage to reputation. 

Cheating

Accusing a student in front of class of peers of cheating is damaging to one's reputation.

Therefore, the accusation of cheating does meet the damage requirement. 

Crummy Acting

Polly acted in multiple major super-hero movies and it is likely that her classmates have

already seen these movies and made up thier mind on her acting ability. Therefore, the

accusation of crummy acting would likely not meet the requirement of damage. 

Defenses

Opinion 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

the expression of opinion as a defense. An opinion is generally not defmanatory unless

the facts would lead a reasonable person to believe it was true. 

Here, Dr. History's statements of opinion implied that she had crummy acting skills and

that she was a cheater. The acting comment is truly an opinion and would not lead a

reaosnable person to believe that it was true. Therefore, Dr. History would be able to use

opinion as a defense to the statement regarding Polly's acting. Regarding the cheating

statement, the person who made this claim was Polly's teacher in front of her classmates.

Dr. History being her teacer gives the opinion credibility which would lead a reasonable

person to believe that Polly had cheated. Therefore, Dr. History would not be able to

successfully raise opinion as a defense to the cheating comment. 

Truth 

Assuming Dr. History was liable to Polly for defamation, Dr. History would likely raise

truth as a defense. Truth is an absolute defense to defamation. 

Dr. History would not be able to successfully raise truth as a defense regarding the

cheating comment despite believing it to to be true at the time because it was in fact

false. 

2)

The issue here is whether Portia will be able to successfully sue BlendersRU for strict

products liability. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Product Liability

Proper 

The first issue is whether the claim is proper under strict product liability.

The proper Plaintiff is one who suffered harm from the product. Portia suffered severe

burns from using the product. Therefore, Portia is a proper Plaintiff. The proper

defendant is one who is engaged is the distribution or selling of the product. Blenders

RU designed and manufactored the IceColdBlender. Therefore, they are the proper

defendant. Proper context is when the product is a good and not a service. The product

at issue here is a blender which is a good. Therefore, there is proper context.

Manufactoring Defect

A manufactoring defect occurs when there is a defective condition that renders the

product not reasonably safe. 

Here, the blender should have had three components and the third component was to

have a locking mechanism. The locking mechanism was missing from the blender that

Portia had purchased. Without the locking mechanism, the cover could come off at any

point rendering the blender unsafe to use. 

Therefore, there was a manufactoring defect. 

Design Defect 

A design defect occurs when the product has a defective condition that renders the

product not reasonably safe, where a reaosnable alteration of the design would make the

product safe. 

Here, the blender was designed to have a locking mechanism which would keep the

cover from coming off during operation.

Therefore, the unsafe condition was not due to a design defect but rather, a failure to

have all of the components that the design calls for. 

Warning Defect 

A warning defect occurs when there is inadequate warnings or instructions of a risk of

harm and the warning would be reaosnable. 

Here, there was a warning label that stated that the blender should not be filled more

than two inches from the top. Nothing indicates that there was any instructions on how

to use the blender. Had there been instructions on how to use the blender then Portia

may have been able to see that the intended design had a locking mechanism to prevent

the lid from flying off. It would be reasonable to include instructions on how to properly

use the blender within the packaging. Had there been instructions, it could have

eliminated the risk of harm because Portia would have known that her blender was

missing a part. BlendersRU may make the arguement that this would not have prevented

the harm as Portia ignored the warning label which said not to fill it more than two

inches from the top and instead, she filled it all the way. Portia would argue that if she

had a way of knowing that her blender was not up to its proper design specifications

then she would have not used it and simple instructions would have made her aware. 

There was a warning defect as there were no instructions or warnings to state that the

locking mechanism should be used during operation. 

Cause & Harm 

The next issue is regarding cause and damage. In order to meet the requirement of

causation and damage, the unsafe activity need to have caused the injury, and damage

needs to have been suffered. 

Here, Portia's use of the blender was the cause of her injury as she filled it with hot soup,

began operation, the cover came off, causing the hot soup to splash all over her. Portia

also suffered damage from the soup splashing on her as she suffered severe burns. 

Therefore, defective condition was the cause of the damage Portia suffered. 

Conclusion

In conclusion, Portia would be able to sue Blenders RU for strict products liability.

However, Blenders RU may raise one of the following defenses: 

Defenses

Misuse 

Misuse occurs when the product is being used in a way that deviates from its intended

purposes or the use is not reasonably forseeable. 

Cold Drinks 

The first defense that Blenders RU may raise is misue as the product was intended to be

used to make cold liquids. The name of the product is IceColdBlender and its advertising

discusses how the product is to make your favorite cold drinks. Portia using the blender

to liquify her hot vegtables deviates from the intended use. However, Portia would argue

that is reasonably forseeable that one would use a belnder for hot products as well as

cold. A court would likely agree with Portia. 

Therefore, BlendersRU would not be able to use misuse as a defense regarding using the

blender with hot contents instead of cold. 

Not to be overfilled 

The next defense that Blenders RU may raise is also a misue defense based on the fact

that the product should not have been overfilled. The blender was inteded to be filled

only up to two inches from the top. Portia filled the blender all the way to the top. It is

reasonable to think someone may overfill a blender however, there was adequate

warnings against this. 

Therefore, Blenders RU's misuse defense on the basis of Portia overfilling the blender

would be successful. 

Alteration 

An alteration occurs when there is a substantial change to the product after it leaves the

manufactorer or sellers control. 

The next defense that Blenders RU could raise is alteration. Blenders RU is the designer

and and manufactorer of the blender but, Portia purchased the blender from a local retail

store. If the product had the missing locking mechanism before it left BlendersRU but

the retailer made a change that would be a substantial change that occured after leaving

the manufactorer and Blenders RU would be able to raise that as a defense. If the locking

mechanism was missing when it left Blenders RU then they would not be able to raise

that as a defense. 

Therefore, to determine if Blenders RU would be able to successfully raise alteration as a

defense we would need to determine if the locking mechinism was missing while still in

the possession of Blenders RU. 

Conclusion 

In conclusion, Blenders RU would be able to successfully raise misue as a defense to

Portia's strict products liability claim. 

3)

Vicarious Liability

If held vicariously liable, one party is held liable for the wrongful acts of another. Under

the theory of respondeat superior, you look to the person that is higher up. In an

employer / employee relationship an employer is held liable for the torts on its employees

if the employee was acting within the scope of its employment when it committed the

tort, even if it was an intentional tort. 

Here, MagicCat is the employer and Edward is the tortfeasor. Edward is an employee of

MagicCat. MagicCat puts on shows which Edward runs weekly as part of his scope of

employment. As Edward was putting on one of these shows, he allowed the audience to

approach the cats and reach them through the cage. This was a violation of company

policy as audience members were only allowed within six feet of the cages. However,

despite Edward violating Company policy, he was acting within the scope of his

employment while putting on this show and allowing audience members near the cats. 

Therefore, MagicCat would be held vicariously liable for the actions committed by

Edward. 

Strict Liability

One will be held stictly liable when engaged in an activity that the nature of the activity

imposes an absolute duty to make safe, the unsafe activity caused the injury, and damage

was suffered. 

Strict Liability: Animals

Tiger

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the tiger safe. Owning a wild animal creates an absolute duty for the

owner to make it safe. Even if an owner of a wild animal exercises extreme caution, they

have an absolute duty to make safe. Therefore, by MagicCat owning a tiger, they are

under an absolute duty to make it safe. 

The next issue is whether the Tiger caused the injury and if there was resulting damage.

Here, the Tiger mauled Patricia's arm. It is forseeable that damage to an arm would result

from it being mauled by a tiger. Therefore, the tiger was the cause of the injury to

Patricia's arm and Patricia did suffer damage.

In conclusion, MagicCat would be held strictly liable for the damage suffered to Patricia's

arm when it was mauled by the tiger.  

Cat 

The first issue is whether MagicCat had an absolute duty to make the activities

associated with the cats safe. There is not an absolute duty for owners of deomesticated

animals to make the activities safe unless the owner knows of that animals dangerous

propensities. The cats had always been calm and gentle so MagicCat would not have

been aware of there damgerous propencities. 

Assuming there was an absolute duty, the next issue would be whether the cats caused

the injury and if there was resulting damage. Here, the cat swiped at her face and

scratched her eye. This would result in scratches on her face and eye satisfying the

causation and damage requirement. 

However, there was not an absolute duty for MagicCat to make the activities with the

cats safe and so they would not be held strictly liable for the damage suffered byt the

cats. 

Owners and Occupiers of Land

Invitee 

An invitee is someone who enters the premises for the benefit of the landowner. Here,

Patricia was a customer to MagicShow as she attended one of their shows. Therefore,

she was an invitee when she was injured. 

The landowner has a duty to use reasonable care to keep safe when dealing with an

invitee. Here, Patricia was authorized by one of MagicCat's employees to approach the

cage which held cats and a tiger when she was injured by the animals.

Therefore, Magic Cats did not satisfy its duty to use reasonable care to keep safe and

they would be held liable. 

Defenses

Assumption of Risk 

Assumption of risk is an affirmative defense when a P knows of the risk, understands

the nature of the risk, and voluntarily does it anyway. 

Here, an employee of MagicCat was allowing audience members to pet these animals and

the animals were locked in cages. This means that Patricia was not fully aware of the

danger associated. 

Therefore, Magic Cats would not be able to successfully raise assuption of risk as a

defense. 

Contributory Negligence 

Contributary negligence is an affirmative defense which reduces the liability to by the

amount P was negligent. 

Here, an employee of MagicCat was allowing audience members to pet these animals. So,

she was not negligent as she was acting with the permission of a MagicCat employee. 

Therefore, MagicCat would not be able to successfully raise comparative negligence as a

defense. 

END OF EXAM
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1)

Defamation

In order to establish a prima facie case of defamation the following elements must be

met (i) defamatory language from the defendant(ii)of or concerning the plaintiff

(iii)Publication to a third party (iv) Damages to plaintiff's reputation. If the plaintiff is a

public figure there are two additional elements to be met (v) actual malice (vi) falsity. 

i) Defamatory Language from the Defendant

Defamatory language is language that subjects the plaintiff to ridicule,contempt, hatred

or lowers plaintiff's reputation with their community. 

Here, the defamatory language is when Dr. History told the students "I don't care what

kind of crummy super-hero action star you are; no one gets away with cheating in my

class." This language be ridiculing the type of work that Polly does. The statement also

would lower Polly's reputation because it is implied that Polly cheats in Dr. History's class.

Dr. History's statement also made Polly feel deeply humiliated.

Thus, the defamatory element has been met. 

ii) Of or Concerning the Plaintiff

The reasonable reader, listener or viewer would know the defamatory language is

referring to plaintiff.

Colloquim: when the plaintiff has to use extrinistic facts to prove that a reasonable

reader, listener or viewer know the defamatory language is about the plaintiff.

Here, Polly would have to use extrinistic facts to prove that a reasonable reader, listener

or viewer would be able to know that the defamatory statement is about her, since Dr.

History did not name her directly. The facts indicate that Polly plays minor roles in major

superhero movies, Dr. History may not have said Polly's name, but when Dr. History's

statement mentions he does not care what kind of crummy super-hero action star, it

would be reasonable to those listening the classroom to know that the defamatory

language is referring to Polly. 

Thus, the element of or concerning the plaintiff is met.  

iii) Publication to a third party

In order for a statement to be actionable it must be communicated to a third party that

understands it.

Slander is spoken words communicated in a defamatory manner. Slander per se pertains

in four special situations; (i) of a major crime (ii) loathsome disease (iii) business, trade,

profession, or (iv)serious sexual misconduct.

Here, Dr. History made this statement in class in front of not only Polly but also in front

of other students. The third party are the students who heard the statement, and there

are no facts to state that they did not understand it. Dr. History's statement was spoken

words communicated in a defamatory manner because he made the statement in class,

he did not write it, he said it. Slander applies to the part of the statement where Dr.

History is calling Polly a cheater. Slander per se can apply here because Dr. History's

defamatory statement spoke to Polly's profession of what she does for a living.

Thus,the publication element was met. 

iv) Damage to Plaintiff's Reputation 

General damages are plaintiff losing friends, public humiliation. Special damages do not

need proof of injury.  

Here, Polly would be able to recover special damages because of slander, and punitive

damages because of the humiliation she endured from Dr. History's defamatory

language. In slander per se the special damages do not require proof they are presumed.

Thus, Polly may be able to recover damages. 

Public figure/ Public Person 

A public figure/ public person is one who has fame, political status, a well known person

to the community.

Here, Polly may play minor roles but they are in major superhero movies, which would

make her known and have fame. 

Thus, Polly is a public figure/ public person. 

V)Actual Malice 

Actual malice is the knowledge of falsity or the reckless disregard for the truth or its

falsity. 

Here, Dr. History did not have knowledge of falsity or have reckless disregard for the

truth because she was going off of what Penny said. Dr. History did believe that Polly

was cheating, not because Dr. History knew she did not cheat but because she had

Penny giving her information that she believed to be the truth. It was not Dr. History's

obligation to investigate if the statement was false. 

Thus, the actual malice element is not met.  

VI) Falsity

Falsity is when the statement is false. 

Here, the first part of the statement " I don't care what kind of crummy super-hero

action star you are," there is no way to proof that statement is true or false because it is

an opinion. However, the second part of the statement accusing Polly of cheating Dr.

History discovered she accidentally showed Jenna her own paper, which means the

statement he made about Polly being a cheater was false. 

Thus, the defamatory statement is partly false. 

Conclusion

Thus if Polly was a private person, Dr. History would be liable for defamation, but

because she is a public person, Dr. History would not be liable for defamation because

actual malice was not established. 

2)

Strict Products Liability 

Liability is imposed on the manufacturer, or distributor of a defect product where the

plaintiff was injured by the defect. For a strict products liability claim it must be

established if there is a proper plaintiff, proper defendant and proper context. 

Proper Plaintiff, Proper Defendant, Proper Context 

The proper plaintiff is anyone who is injured using the defective product. The proper

defendant is a commercial supplier at all levels of the chain of distribution.

The proper context are the defective goods. 

Here, the proper plaintiff is Portia because she is the one who gets injured by the

defective blender. The proper defendant is BlendersRUs because they designed and

manufactured the IceColdBlender making them the commercial supplier at the chain of

distribution. The defective blender is the proper context because the blender is defective.

Thus, the proper plaintiff, proper defendant and proper context have been met. 

Defect

Manufacturing 

A manufacturing defect is when a product departs from its intended design even though

all reasonable care was used in the preparation and marketing of the product.

Here, the manufacturing defect is Portia's IceColdBlender missing the locking

mechanism it was supposed to have to prevent the cover from coming off during

operation. 

Thus, there was a manufacturing defect.  

Warning Defect

A warning defect is inadequate instructions or warnings of the product when the

foreseeable risk of harm to plaintiff could have been reduced or avoided with the

provision of reasonable instructions or warning, and the omission of the instructions or

warnings renders the product not reasonably safe. 

Here, the warnings that are missing on the brochure for the IceColdBlender is that hot

liquids could not be placed inside the IceColdBlender. Putting hot liquids into a blender is

a foreseeable risk of harm because no where on the brochure does it state a warning or

instruction to not place hot liquids inside of it. This inadequate instruction or warning

rendered the IceColdBlender to not be reasonably safe because Portia put hot vegetables

into the blender because there was no warning against and suffered severe burns because

of it. 

Thus, there was a warning defect. 

Causes and Damages

The defect must have caused damages. 

The plaintiff must have suffered damages. 

Here, the defect is the missing locking mechanism which caused the lid of the blender to

pop off and cause damages to Portia. Portia suffered severe burns.

Thus, there was cause and damages. 

Defenses 

Assumption of Risk 

Assumption of risk is when the hazard is known to the plaintiff and the plaintiff

voluntarily confronts the hazard. 

Here, Portia did not know the blender was missing the locking mechanism, so she did

not know of the hazard of using the blender without it. 

Thus, assumption of risk cannot be used as a defense.

Misuse

Misuse is a product is unforeseeable abnormal use of the product injures plaintiff. 

Here, it was not unforeseeable abnormal for Portia to use the Blender to put hot things

in it because there was no warning on the blender. So it was foreseeable that Portia

would have used the blender for hot liquids because there was not anything warning to

advise otherwise. 

Thus, misuse could not be a defense. 

Conclusion

Thus, Portia can recover for the strict products liability claim because the product was

defective and the warning was insufficient. 

3)

Vicarious Liability (Respondeat Superior) 

A employer is liable for torts if the employee is acting within the scope of their

employment, applies to intentional torts in furtherance to benefit the employer. 

Here, Edward is an employee of MagicCat, and it was his job to run one of the weekly

MagicCat shows, so he was acting in the scope of his employment by keeping the cats in

the cage.  

Thus, respondeat superior does apply. 

Strict Liability (abnormally dangerous activities)

A defendant is strictly liable for injuries caused to the plaintiff. 

Here, Patricia is a invitee because she is audience member of the magic show. The

activity of reaching inside the cage of a wild animal such as a tiger would be seen as an

abnormally dangerous activity. Edward not following the company policy that requires

employees to ensure that audience members are six feet away from the cage, and

allowing people to get that close is an abnormally dangerous activity. 

Thus, MagicCat would be liable for the abnormally dangerous activities. 

Strict Liability (House Cat)

Plaintiff is injured because the owner knew that the animal had dangerous propensities.

Here, MagicCat nor Edward knew that the house cat had dangerous propensities

because the house cat has never attacked anyone and a house cat is a domesticated

animal, not a wild animal.

Thus, MagicCat would not be strictly liable for the house cat because they did not know

the house cat had dangerous propensities. 

Strict Liability(Tiger)  

The owner is liable for any injuries to the plaintiff caused by a wild animal even if all

possible care was taken to prevent injury.

Here, the wild animal is the tiger, tigers are not domesticated animals, and although the

tiger was kept in a cage, allowing the audience members to go in and touch the tiger pass

the bars would make it dangerous. Not all possible care was taken to prevent the injury

because Edward was allowing audience members to put their hands inside the cage. 

Thus, MagicCat company would be strictly liable for the injuries the tiger caused Patricia. 

Assumption of Risk Defense 

Assumption of risk is when the plaintiff knows the hazard and voluntary confronts the

hazard. 

Here, the hazard is the the tiger in the cage. Tigers are wild animals. MagicCat can argue

that Patricia knew the tiger was a dangerous animal and still went beyond the bars to

touch it. 

Thus, MagicCat Company can use an assumption of risk defense.

Conclusion

MagicCat is liable to Patricia for the injuries from the tiger, but MagicCat is not liable to

the inquiries from the house cat. MagicCat is also liable under respondeat superior for

Edward's actions. 

END OF EXAM
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1)

Defamation

In order to establish a prima facie case of defamation the following elements must be

met (i) defamatory language from the defendant(ii)of or concerning the plaintiff

(iii)Publication to a third party (iv) Damages to plaintiff's reputation. If the plaintiff is a

public figure there are two additional elements to be met (v) actual malice (vi) falsity. 

i) Defamatory Language from the Defendant

Defamatory language is language that subjects the plaintiff to ridicule,contempt, hatred

or lowers plaintiff's reputation with their community. 

Here, the defamatory language is when Dr. History told the students "I don't care what

kind of crummy super-hero action star you are; no one gets away with cheating in my

class." This language be ridiculing the type of work that Polly does. The statement also

would lower Polly's reputation because it is implied that Polly cheats in Dr. History's class.

Dr. History's statement also made Polly feel deeply humiliated.

Thus, the defamatory element has been met. 

ii) Of or Concerning the Plaintiff

The reasonable reader, listener or viewer would know the defamatory language is

referring to plaintiff.

Colloquim: when the plaintiff has to use extrinistic facts to prove that a reasonable

reader, listener or viewer know the defamatory language is about the plaintiff.

Here, Polly would have to use extrinistic facts to prove that a reasonable reader, listener

or viewer would be able to know that the defamatory statement is about her, since Dr.

History did not name her directly. The facts indicate that Polly plays minor roles in major

superhero movies, Dr. History may not have said Polly's name, but when Dr. History's

statement mentions he does not care what kind of crummy super-hero action star, it

would be reasonable to those listening the classroom to know that the defamatory

language is referring to Polly. 

Thus, the element of or concerning the plaintiff is met.  

iii) Publication to a third party

In order for a statement to be actionable it must be communicated to a third party that

understands it.

Slander is spoken words communicated in a defamatory manner. Slander per se pertains

in four special situations; (i) of a major crime (ii) loathsome disease (iii) business, trade,

profession, or (iv)serious sexual misconduct.

Here, Dr. History made this statement in class in front of not only Polly but also in front

of other students. The third party are the students who heard the statement, and there

are no facts to state that they did not understand it. Dr. History's statement was spoken

words communicated in a defamatory manner because he made the statement in class,

he did not write it, he said it. Slander applies to the part of the statement where Dr.

History is calling Polly a cheater. Slander per se can apply here because Dr. History's

defamatory statement spoke to Polly's profession of what she does for a living.

Thus,the publication element was met. 

iv) Damage to Plaintiff's Reputation 

General damages are plaintiff losing friends, public humiliation. Special damages do not

need proof of injury.  

Here, Polly would be able to recover special damages because of slander, and punitive

damages because of the humiliation she endured from Dr. History's defamatory

language. In slander per se the special damages do not require proof they are presumed.

Thus, Polly may be able to recover damages. 

Public figure/ Public Person 

A public figure/ public person is one who has fame, political status, a well known person

to the community.

Here, Polly may play minor roles but they are in major superhero movies, which would

make her known and have fame. 

Thus, Polly is a public figure/ public person. 

V)Actual Malice 

Actual malice is the knowledge of falsity or the reckless disregard for the truth or its

falsity. 

Here, Dr. History did not have knowledge of falsity or have reckless disregard for the

truth because she was going off of what Penny said. Dr. History did believe that Polly

was cheating, not because Dr. History knew she did not cheat but because she had

Penny giving her information that she believed to be the truth. It was not Dr. History's

obligation to investigate if the statement was false. 

Thus, the actual malice element is not met.  

VI) Falsity

Falsity is when the statement is false. 

Here, the first part of the statement " I don't care what kind of crummy super-hero

action star you are," there is no way to proof that statement is true or false because it is

an opinion. However, the second part of the statement accusing Polly of cheating Dr.

History discovered she accidentally showed Jenna her own paper, which means the

statement he made about Polly being a cheater was false. 

Thus, the defamatory statement is partly false. 

Conclusion

Thus if Polly was a private person, Dr. History would be liable for defamation, but

because she is a public person, Dr. History would not be liable for defamation because

actual malice was not established. 

2)

Strict Products Liability 

Liability is imposed on the manufacturer, or distributor of a defect product where the

plaintiff was injured by the defect. For a strict products liability claim it must be

established if there is a proper plaintiff, proper defendant and proper context. 

Proper Plaintiff, Proper Defendant, Proper Context 

The proper plaintiff is anyone who is injured using the defective product. The proper

defendant is a commercial supplier at all levels of the chain of distribution.

The proper context are the defective goods. 

Here, the proper plaintiff is Portia because she is the one who gets injured by the

defective blender. The proper defendant is BlendersRUs because they designed and

manufactured the IceColdBlender making them the commercial supplier at the chain of

distribution. The defective blender is the proper context because the blender is defective.

Thus, the proper plaintiff, proper defendant and proper context have been met. 

Defect

Manufacturing 

A manufacturing defect is when a product departs from its intended design even though

all reasonable care was used in the preparation and marketing of the product.

Here, the manufacturing defect is Portia's IceColdBlender missing the locking

mechanism it was supposed to have to prevent the cover from coming off during

operation. 

Thus, there was a manufacturing defect.  

Warning Defect

A warning defect is inadequate instructions or warnings of the product when the

foreseeable risk of harm to plaintiff could have been reduced or avoided with the

provision of reasonable instructions or warning, and the omission of the instructions or

warnings renders the product not reasonably safe. 

Here, the warnings that are missing on the brochure for the IceColdBlender is that hot

liquids could not be placed inside the IceColdBlender. Putting hot liquids into a blender is

a foreseeable risk of harm because no where on the brochure does it state a warning or

instruction to not place hot liquids inside of it. This inadequate instruction or warning

rendered the IceColdBlender to not be reasonably safe because Portia put hot vegetables

into the blender because there was no warning against and suffered severe burns because

of it. 

Thus, there was a warning defect. 

Causes and Damages

The defect must have caused damages. 

The plaintiff must have suffered damages. 

Here, the defect is the missing locking mechanism which caused the lid of the blender to

pop off and cause damages to Portia. Portia suffered severe burns.

Thus, there was cause and damages. 

Defenses 

Assumption of Risk 

Assumption of risk is when the hazard is known to the plaintiff and the plaintiff

voluntarily confronts the hazard. 

Here, Portia did not know the blender was missing the locking mechanism, so she did

not know of the hazard of using the blender without it. 

Thus, assumption of risk cannot be used as a defense.

Misuse

Misuse is a product is unforeseeable abnormal use of the product injures plaintiff. 

Here, it was not unforeseeable abnormal for Portia to use the Blender to put hot things

in it because there was no warning on the blender. So it was foreseeable that Portia

would have used the blender for hot liquids because there was not anything warning to

advise otherwise. 

Thus, misuse could not be a defense. 

Conclusion

Thus, Portia can recover for the strict products liability claim because the product was

defective and the warning was insufficient. 

3)

Vicarious Liability (Respondeat Superior) 

A employer is liable for torts if the employee is acting within the scope of their

employment, applies to intentional torts in furtherance to benefit the employer. 

Here, Edward is an employee of MagicCat, and it was his job to run one of the weekly

MagicCat shows, so he was acting in the scope of his employment by keeping the cats in

the cage.  

Thus, respondeat superior does apply. 

Strict Liability (abnormally dangerous activities)

A defendant is strictly liable for injuries caused to the plaintiff. 

Here, Patricia is a invitee because she is audience member of the magic show. The

activity of reaching inside the cage of a wild animal such as a tiger would be seen as an

abnormally dangerous activity. Edward not following the company policy that requires

employees to ensure that audience members are six feet away from the cage, and

allowing people to get that close is an abnormally dangerous activity. 

Thus, MagicCat would be liable for the abnormally dangerous activities. 

Strict Liability (House Cat)

Plaintiff is injured because the owner knew that the animal had dangerous propensities.

Here, MagicCat nor Edward knew that the house cat had dangerous propensities

because the house cat has never attacked anyone and a house cat is a domesticated

animal, not a wild animal.

Thus, MagicCat would not be strictly liable for the house cat because they did not know

the house cat had dangerous propensities. 

Strict Liability(Tiger)  

The owner is liable for any injuries to the plaintiff caused by a wild animal even if all

possible care was taken to prevent injury.

Here, the wild animal is the tiger, tigers are not domesticated animals, and although the

tiger was kept in a cage, allowing the audience members to go in and touch the tiger pass

the bars would make it dangerous. Not all possible care was taken to prevent the injury

because Edward was allowing audience members to put their hands inside the cage. 

Thus, MagicCat company would be strictly liable for the injuries the tiger caused Patricia. 

Assumption of Risk Defense 

Assumption of risk is when the plaintiff knows the hazard and voluntary confronts the

hazard. 

Here, the hazard is the the tiger in the cage. Tigers are wild animals. MagicCat can argue

that Patricia knew the tiger was a dangerous animal and still went beyond the bars to

touch it. 

Thus, MagicCat Company can use an assumption of risk defense.

Conclusion

MagicCat is liable to Patricia for the injuries from the tiger, but MagicCat is not liable to

the inquiries from the house cat. MagicCat is also liable under respondeat superior for

Edward's actions. 

END OF EXAM
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1)

Defamation

In order to establish a prima facie case of defamation the following elements must be

met (i) defamatory language from the defendant(ii)of or concerning the plaintiff

(iii)Publication to a third party (iv) Damages to plaintiff's reputation. If the plaintiff is a

public figure there are two additional elements to be met (v) actual malice (vi) falsity. 

i) Defamatory Language from the Defendant

Defamatory language is language that subjects the plaintiff to ridicule,contempt, hatred

or lowers plaintiff's reputation with their community. 

Here, the defamatory language is when Dr. History told the students "I don't care what

kind of crummy super-hero action star you are; no one gets away with cheating in my

class." This language be ridiculing the type of work that Polly does. The statement also

would lower Polly's reputation because it is implied that Polly cheats in Dr. History's class.

Dr. History's statement also made Polly feel deeply humiliated.

Thus, the defamatory element has been met. 

ii) Of or Concerning the Plaintiff

The reasonable reader, listener or viewer would know the defamatory language is

referring to plaintiff.

Colloquim: when the plaintiff has to use extrinistic facts to prove that a reasonable

reader, listener or viewer know the defamatory language is about the plaintiff.

Here, Polly would have to use extrinistic facts to prove that a reasonable reader, listener

or viewer would be able to know that the defamatory statement is about her, since Dr.

History did not name her directly. The facts indicate that Polly plays minor roles in major

superhero movies, Dr. History may not have said Polly's name, but when Dr. History's

statement mentions he does not care what kind of crummy super-hero action star, it

would be reasonable to those listening the classroom to know that the defamatory

language is referring to Polly. 

Thus, the element of or concerning the plaintiff is met.  

iii) Publication to a third party

In order for a statement to be actionable it must be communicated to a third party that

understands it.

Slander is spoken words communicated in a defamatory manner. Slander per se pertains

in four special situations; (i) of a major crime (ii) loathsome disease (iii) business, trade,

profession, or (iv)serious sexual misconduct.

Here, Dr. History made this statement in class in front of not only Polly but also in front

of other students. The third party are the students who heard the statement, and there

are no facts to state that they did not understand it. Dr. History's statement was spoken

words communicated in a defamatory manner because he made the statement in class,

he did not write it, he said it. Slander applies to the part of the statement where Dr.

History is calling Polly a cheater. Slander per se can apply here because Dr. History's

defamatory statement spoke to Polly's profession of what she does for a living.

Thus,the publication element was met. 

iv) Damage to Plaintiff's Reputation 

General damages are plaintiff losing friends, public humiliation. Special damages do not

need proof of injury.  

Here, Polly would be able to recover special damages because of slander, and punitive

damages because of the humiliation she endured from Dr. History's defamatory

language. In slander per se the special damages do not require proof they are presumed.

Thus, Polly may be able to recover damages. 

Public figure/ Public Person 

A public figure/ public person is one who has fame, political status, a well known person

to the community.

Here, Polly may play minor roles but they are in major superhero movies, which would

make her known and have fame. 

Thus, Polly is a public figure/ public person. 

V)Actual Malice 

Actual malice is the knowledge of falsity or the reckless disregard for the truth or its

falsity. 

Here, Dr. History did not have knowledge of falsity or have reckless disregard for the

truth because she was going off of what Penny said. Dr. History did believe that Polly

was cheating, not because Dr. History knew she did not cheat but because she had

Penny giving her information that she believed to be the truth. It was not Dr. History's

obligation to investigate if the statement was false. 

Thus, the actual malice element is not met.  

VI) Falsity

Falsity is when the statement is false. 

Here, the first part of the statement " I don't care what kind of crummy super-hero

action star you are," there is no way to proof that statement is true or false because it is

an opinion. However, the second part of the statement accusing Polly of cheating Dr.

History discovered she accidentally showed Jenna her own paper, which means the

statement he made about Polly being a cheater was false. 

Thus, the defamatory statement is partly false. 

Conclusion

Thus if Polly was a private person, Dr. History would be liable for defamation, but

because she is a public person, Dr. History would not be liable for defamation because

actual malice was not established. 

2)

Strict Products Liability 

Liability is imposed on the manufacturer, or distributor of a defect product where the

plaintiff was injured by the defect. For a strict products liability claim it must be

established if there is a proper plaintiff, proper defendant and proper context. 

Proper Plaintiff, Proper Defendant, Proper Context 

The proper plaintiff is anyone who is injured using the defective product. The proper

defendant is a commercial supplier at all levels of the chain of distribution.

The proper context are the defective goods. 

Here, the proper plaintiff is Portia because she is the one who gets injured by the

defective blender. The proper defendant is BlendersRUs because they designed and

manufactured the IceColdBlender making them the commercial supplier at the chain of

distribution. The defective blender is the proper context because the blender is defective.

Thus, the proper plaintiff, proper defendant and proper context have been met. 

Defect

Manufacturing 

A manufacturing defect is when a product departs from its intended design even though

all reasonable care was used in the preparation and marketing of the product.

Here, the manufacturing defect is Portia's IceColdBlender missing the locking

mechanism it was supposed to have to prevent the cover from coming off during

operation. 

Thus, there was a manufacturing defect.  

Warning Defect

A warning defect is inadequate instructions or warnings of the product when the

foreseeable risk of harm to plaintiff could have been reduced or avoided with the

provision of reasonable instructions or warning, and the omission of the instructions or

warnings renders the product not reasonably safe. 

Here, the warnings that are missing on the brochure for the IceColdBlender is that hot

liquids could not be placed inside the IceColdBlender. Putting hot liquids into a blender is

a foreseeable risk of harm because no where on the brochure does it state a warning or

instruction to not place hot liquids inside of it. This inadequate instruction or warning

rendered the IceColdBlender to not be reasonably safe because Portia put hot vegetables

into the blender because there was no warning against and suffered severe burns because

of it. 

Thus, there was a warning defect. 

Causes and Damages

The defect must have caused damages. 

The plaintiff must have suffered damages. 

Here, the defect is the missing locking mechanism which caused the lid of the blender to

pop off and cause damages to Portia. Portia suffered severe burns.

Thus, there was cause and damages. 

Defenses 

Assumption of Risk 

Assumption of risk is when the hazard is known to the plaintiff and the plaintiff

voluntarily confronts the hazard. 

Here, Portia did not know the blender was missing the locking mechanism, so she did

not know of the hazard of using the blender without it. 

Thus, assumption of risk cannot be used as a defense.

Misuse

Misuse is a product is unforeseeable abnormal use of the product injures plaintiff. 

Here, it was not unforeseeable abnormal for Portia to use the Blender to put hot things

in it because there was no warning on the blender. So it was foreseeable that Portia

would have used the blender for hot liquids because there was not anything warning to

advise otherwise. 

Thus, misuse could not be a defense. 

Conclusion

Thus, Portia can recover for the strict products liability claim because the product was

defective and the warning was insufficient. 

3)

Vicarious Liability (Respondeat Superior) 

A employer is liable for torts if the employee is acting within the scope of their

employment, applies to intentional torts in furtherance to benefit the employer. 

Here, Edward is an employee of MagicCat, and it was his job to run one of the weekly

MagicCat shows, so he was acting in the scope of his employment by keeping the cats in

the cage.  

Thus, respondeat superior does apply. 

Strict Liability (abnormally dangerous activities)

A defendant is strictly liable for injuries caused to the plaintiff. 

Here, Patricia is a invitee because she is audience member of the magic show. The

activity of reaching inside the cage of a wild animal such as a tiger would be seen as an

abnormally dangerous activity. Edward not following the company policy that requires

employees to ensure that audience members are six feet away from the cage, and

allowing people to get that close is an abnormally dangerous activity. 

Thus, MagicCat would be liable for the abnormally dangerous activities. 

Strict Liability (House Cat)

Plaintiff is injured because the owner knew that the animal had dangerous propensities.

Here, MagicCat nor Edward knew that the house cat had dangerous propensities

because the house cat has never attacked anyone and a house cat is a domesticated

animal, not a wild animal.

Thus, MagicCat would not be strictly liable for the house cat because they did not know

the house cat had dangerous propensities. 

Strict Liability(Tiger)  

The owner is liable for any injuries to the plaintiff caused by a wild animal even if all

possible care was taken to prevent injury.

Here, the wild animal is the tiger, tigers are not domesticated animals, and although the

tiger was kept in a cage, allowing the audience members to go in and touch the tiger pass

the bars would make it dangerous. Not all possible care was taken to prevent the injury

because Edward was allowing audience members to put their hands inside the cage. 

Thus, MagicCat company would be strictly liable for the injuries the tiger caused Patricia. 

Assumption of Risk Defense 

Assumption of risk is when the plaintiff knows the hazard and voluntary confronts the

hazard. 

Here, the hazard is the the tiger in the cage. Tigers are wild animals. MagicCat can argue

that Patricia knew the tiger was a dangerous animal and still went beyond the bars to

touch it. 

Thus, MagicCat Company can use an assumption of risk defense.

Conclusion

MagicCat is liable to Patricia for the injuries from the tiger, but MagicCat is not liable to

the inquiries from the house cat. MagicCat is also liable under respondeat superior for

Edward's actions. 

END OF EXAM
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1)

Is Dr. History (DH) liable to Polly (P) for defamation?

There is a cause of action for defamation when 1) a defamatory statement is made, 2)

about the plaintiff, 3) published to a third party, and 4) that is damaging to the plaintiff's

reputation. A defamatory statement is a statement of fact, not opinion, that would be

damaging to one's reputation.

Statement of Fact

Here, DH made the statement  "I don't care what kind of crummy super hero action star

you are, no one gets away with cheating in my class." The statement has two parts. The

first part refers to a "crummy super hero action star" and the second part refers to that

person (Polly, here) as someone who tried "to get away with cheating" in DH's class.

Accusing someone of being a crummy super hero action star would be a statement of

subjective opinion, while accusing someone trying to get away with cheating would be an

accusation of fact. Further, a professor's statement accusing a student of cheating in a

class would reflect negatively on the student's character and thus impugn the student's

reputation.

Because the statement about being a crummy star is one of opinion, it would not be

actionable in a cause of defamation. However, DH's statement regarding getting away

with cheating would be actionable because it is a statement of fact. Further, because DH

made a statement of fact that would damage Polly's reputation, DH's statement was

defamatory.

Statement made about the Plaintiff

The defamatory statement must be made about the plaintiff or made in a way that it

would be understood to be about the plaintiff. Here, DH referred to someone as a

"crummy super hero action star" and because Polly is an actor who recently had small

roles in major super-hero movies, members of the class who heard the statement would

understand it to be about Polly.

Thus, DH's defamatory statement was about the plaintiff, Polly.

Published to a third party class

A defamatory statement is published when it is communicated to a third party. If it is

communicated in writing, the cause of action for defamation is libel. If it is

communicated orally, the cause of action is slander.

Here, DH published the defamatory statement that by innuendo named Polly a cheater,

to Polly's history class, orally.

Thus, Polly will not have a cause of action for libel. However, she will have a cause of

action against DH for slander.

Damaging to the Plaintiff's Reputation

Damages for libelous statements are always per se. That is, they are presumed damages.

Damages for slander are presumed only if the statement accuses the plaintiff of having

committed a serious crime, having committed adultery, having a loathsome disease, or

making a statement that someone is incompetent in their profession.

Here DH's slanderous statement about Polly's profession was not defamatory as it was a

statement of opinion. His statement regarding Polly cheating was damaging to her

reputation. However, the statement about cheating is not related to Polly's profession so

slander per se will not apply.

Thus, to be awarded damages for the slanderous statement about cheating, Polly must

prove that the statement by DH was made negligently.

First Amendment

The First Amendment of the US Constitution protects freedom of speech. Courts have

acted to protect free speech by requiring that defamatory statements made regarding

public officials or public figures be based on fault, rather than presumed. A statement

about a public figure about a public concern can be found to be defamatory if the

statement was made with malice. This means that the defendant must  make the

statement (about a public figure or official) knowing that it was false and demonstrated

reckless disregard for the falsity (the NY Times standard). If the statement is made about

a private person regarding an issue of public concern, the plaintiff must demonstrate that

the statement was made negligently.

Here, Polly is known by her class mates to have had small roles in action movies.

However, the facts to not suggest that she is well known for those roles in a way that

would make her a public figure. Thus, Polly will be considered a private person and the

issue of her cheating is private, and not one of public concern. Thus, as stated above,

because the statement was slanderous, Polly will be required to demonstrate that DH's

statement was made negligently in order to recover.

Defenses

Defenses to defamation include truth, consent and certain privileges. The defamatory

statement made by DH about P was not truth, she did not give her consent and none of

the allowed privileges apply.

Conclusion

DH is liable to Polly for defamation (slander). However, in order to recover, Polly must

demonstrate that DH's defamatory statement was made negligently.

2)

Portia v. BlendersRUs

Product Liability

To establish a cause of action for product liability there must be a proper plaintiff, proper

defendant, and the proper context.

Proper Plaintiff

A proper plaintiff is anyone who uses a defective product.

Here, Portia used a blender that had a defective locking mechanism.

Thus, Portia is a proper plaintiff.

Proper Defendant

A proper defendant is anyone who manufactures a defective product or is in the chain

of distribution.

BlendersRUs (BRUs) is the manufacturer of the defective blender used by Portia.

Thus BRUs is a proper defendant.

Proper Context

The proper context is the sale of goods, not services.

Here, Portia purchased a blender which is a good, not a service.

Thus, the context is proper.

Defect

Manufacturing Defect

A manufacturing defect occurs when the product is not manufactured according to its

intended design, rendering the product defective, even when proper care is taken in

preparation and marketing.

Here, the the intended design of the blender manufactured by BRUs included a locking

mechanism which would have prevented the cover from coming off during operation.

The locking mechanism was missing from Portia's blender. 

Thus, the blender used by Portia had a manufacturing defect.

Warning Defect

A warning defect occurs when there is a foreseeable risk of harm that could be reduced

or avoided by proper instructions or warnings. There is not a duty to warn of obvious

dangers. Courts have held that to establish that there was an inadequate warning, the

plaintiff must demonstrate that the D knew of or should have known of the risk. 

Here, BRUs included the warning "Do not fill more than 2 inches from the top."  The

facts do not indicate that there was any warning about using the blender to liquify things

that are hot. However, Portia's claim against BRUs will not be for a warning defect, it will

be for a manufacturing defect because the faulty locking mechanism (see causation

below).

Causation

Portia was injured by the hot liquid in the blender when the lid's locking mechanism was

missing and the cover of the blender came off during operation. The faulty lid

mechanism caused Portia to suffer severe burns. 

Thus, it was the manufacturing defect, rather than a warning defect that caused Portia's

injuries.

Defenses

Misuse

Misuse is a defense if the use of the product was outrageous or abnormal.

Here, BRUs will argue that Portia misused the product by using it for hot liquids. They

will argue that all of their marketing materials indicated that the product was to be used

for cold liquids -- even the name, IceColdBlender. The BRU brochure states "Do you like

your drinks ICE COLD" Then IceColdBlender is for you."  BRUs will argue that Portia

misused the blender by using it for hot liquids.

Further BRUs will argue that Portia misused the product by overfilling the blender, which

included a warning that it should be filled only up to 2 inches from the top.

However, neither the use of the blender for hot liquids, nor the overfilling of the blender

caused Portia's injuries. Portia's injury resulted from the manufacturing defect that caused

the blender lid to fly off.

Thus, the defense of misuse will not succeed.

Assumption of Risk

Assumption of risk is a defense when the plaintiff understands the risks of using a

product in a way other than its intended use, but accepts the risk voluntarily. BRUs will

argue that Portia assumed the risk by using the ICECOLD blender for hot liquid. BRUs

will further claim that she should have known better based on the name of the blender

and its marketing. 

Portia will argue that she had no reason to believe that the blender should not be used

for hot products so she did not believe that she was using it for other than its intended

use. 

However, BURs will avoid liability by arguing assumption of risk because the use of the

blender for hot liquid was not the cause of Portia's injury. The cause was the defective lid.

Conclusion

Portia will succeed in her strict liability claim for product liability damages from BRUs

because the blender was defective, causing her injury, and no defenses apply.

3)

Strict Liability

A defendant is strictly liable for injuries that result from inherently dangerous activities.

Strict liability applies to the keeping of wild animals.

Here, MagicCat is a company that puts on magic shows featuring all kinds of cats, from

house cats to tigers. Edward, an employee of MagicCat had always observed the cats and

tiger to be gentle. So, even though MagicCat company policy requires employees to

ensure that all audience members stay at least six feet from the cage, Edward allowed

members of the audience to approach the cage and reach through the bars on the cage

to stroke the animals' ears. When Patricia reached through the bars on the cage, she

startled the tiger, a wild animal, mauled her arm. The house cat swiped her face and

scratched her eye.

Vicarious Liability

Under the doctrine of vicarious liability an employer is liable for the actions of employees

who are acting in the course of their duties (respondeat superior), including the

commission of intentional torts.

Here, Edward is an employee of MagicCats.

Edward did not follow MagicCat's company policy that requires employees to ensure that

the audience members stay at least six feet away from the cat/tiger cage. Nonetheless,

when he permitted audience members to approach the cage and reach through the bars

to stroke the animal's ears, he was acting in the course of his employment, regardless of

the company policy.

Thus, under a theory of vicarious liability, MagicCat is liable Patricia's injury by the wild

tiger.

Tiger Injury

Strict Liability applies to the keeping of wild animals. The tiger is a wild animal.

Thus, MagicCat will be strictly liable for the injury to Patricia caused by the tiger because

the tiger is a wild animal.

Cat Injury

Owners of pets are strictly liable for injuries caused to other by their pets if they have

reason to believe that the animal is dangerous, for example, if the animal had previous

bitten or injured someone.

Here, the facts state that the cat had always been extremely calm and gentle. 

Thus, because the cat did not have a history of biting or scratching and it is not a wild

animal, Magic Cat will not be strictly liable for the injury caused by the house cat

scratching her face and eye. 

Defenses

Assumption of Risk

The defense of assumption of risk applies when the plaintiff knowingly and voluntarily

assumes the risk.

Patricia knowingly and voluntarily assumed the risk of petting the tiger. Any reasonable

person would know that petting a wild tiger is dangerous. However, because the tiger is a

wild animal and strict liability applies,

Magic Cat will not be successful in this defense for Patricia's injury caused by the wild

tiger.

An assumption of risk defense may apply to Patricia's injury from the cat. A reasonable

person understands that cat's may scratch when they are frightened by someone, and a

cat is not a wild animal. This was a house cat.  Patricia assumed the risk of being

scratched when she knowingly and voluntarily reached through the bars on the cage to

scratch the house cat. 

MagicCat may prevail in a defense of assumption of risk with regard to the cat scratches.

Conclusion

Magic Cat will be strictly liable for Patricia's injury by the wild tiger under a theory of strict

liability. Magic Cat will not be liable to Patricia for her injury by the house cat because

Patricia assumed the risk.

END OF EXAM
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1)

Is Dr. History (DH) liable to Polly (P) for defamation?

There is a cause of action for defamation when 1) a defamatory statement is made, 2)

about the plaintiff, 3) published to a third party, and 4) that is damaging to the plaintiff's

reputation. A defamatory statement is a statement of fact, not opinion, that would be

damaging to one's reputation.

Statement of Fact

Here, DH made the statement  "I don't care what kind of crummy super hero action star

you are, no one gets away with cheating in my class." The statement has two parts. The

first part refers to a "crummy super hero action star" and the second part refers to that

person (Polly, here) as someone who tried "to get away with cheating" in DH's class.

Accusing someone of being a crummy super hero action star would be a statement of

subjective opinion, while accusing someone trying to get away with cheating would be an

accusation of fact. Further, a professor's statement accusing a student of cheating in a

class would reflect negatively on the student's character and thus impugn the student's

reputation.

Because the statement about being a crummy star is one of opinion, it would not be

actionable in a cause of defamation. However, DH's statement regarding getting away

with cheating would be actionable because it is a statement of fact. Further, because DH

made a statement of fact that would damage Polly's reputation, DH's statement was

defamatory.

Statement made about the Plaintiff

The defamatory statement must be made about the plaintiff or made in a way that it

would be understood to be about the plaintiff. Here, DH referred to someone as a

"crummy super hero action star" and because Polly is an actor who recently had small

roles in major super-hero movies, members of the class who heard the statement would

understand it to be about Polly.

Thus, DH's defamatory statement was about the plaintiff, Polly.

Published to a third party class

A defamatory statement is published when it is communicated to a third party. If it is

communicated in writing, the cause of action for defamation is libel. If it is

communicated orally, the cause of action is slander.

Here, DH published the defamatory statement that by innuendo named Polly a cheater,

to Polly's history class, orally.

Thus, Polly will not have a cause of action for libel. However, she will have a cause of

action against DH for slander.

Damaging to the Plaintiff's Reputation

Damages for libelous statements are always per se. That is, they are presumed damages.

Damages for slander are presumed only if the statement accuses the plaintiff of having

committed a serious crime, having committed adultery, having a loathsome disease, or

making a statement that someone is incompetent in their profession.

Here DH's slanderous statement about Polly's profession was not defamatory as it was a

statement of opinion. His statement regarding Polly cheating was damaging to her

reputation. However, the statement about cheating is not related to Polly's profession so

slander per se will not apply.

Thus, to be awarded damages for the slanderous statement about cheating, Polly must

prove that the statement by DH was made negligently.

First Amendment

The First Amendment of the US Constitution protects freedom of speech. Courts have

acted to protect free speech by requiring that defamatory statements made regarding

public officials or public figures be based on fault, rather than presumed. A statement

about a public figure about a public concern can be found to be defamatory if the

statement was made with malice. This means that the defendant must  make the

statement (about a public figure or official) knowing that it was false and demonstrated

reckless disregard for the falsity (the NY Times standard). If the statement is made about

a private person regarding an issue of public concern, the plaintiff must demonstrate that

the statement was made negligently.

Here, Polly is known by her class mates to have had small roles in action movies.

However, the facts to not suggest that she is well known for those roles in a way that

would make her a public figure. Thus, Polly will be considered a private person and the

issue of her cheating is private, and not one of public concern. Thus, as stated above,

because the statement was slanderous, Polly will be required to demonstrate that DH's

statement was made negligently in order to recover.

Defenses

Defenses to defamation include truth, consent and certain privileges. The defamatory

statement made by DH about P was not truth, she did not give her consent and none of

the allowed privileges apply.

Conclusion

DH is liable to Polly for defamation (slander). However, in order to recover, Polly must

demonstrate that DH's defamatory statement was made negligently.

2)

Portia v. BlendersRUs

Product Liability

To establish a cause of action for product liability there must be a proper plaintiff, proper

defendant, and the proper context.

Proper Plaintiff

A proper plaintiff is anyone who uses a defective product.

Here, Portia used a blender that had a defective locking mechanism.

Thus, Portia is a proper plaintiff.

Proper Defendant

A proper defendant is anyone who manufactures a defective product or is in the chain

of distribution.

BlendersRUs (BRUs) is the manufacturer of the defective blender used by Portia.

Thus BRUs is a proper defendant.

Proper Context

The proper context is the sale of goods, not services.

Here, Portia purchased a blender which is a good, not a service.

Thus, the context is proper.

Defect

Manufacturing Defect

A manufacturing defect occurs when the product is not manufactured according to its

intended design, rendering the product defective, even when proper care is taken in

preparation and marketing.

Here, the the intended design of the blender manufactured by BRUs included a locking

mechanism which would have prevented the cover from coming off during operation.

The locking mechanism was missing from Portia's blender. 

Thus, the blender used by Portia had a manufacturing defect.

Warning Defect

A warning defect occurs when there is a foreseeable risk of harm that could be reduced

or avoided by proper instructions or warnings. There is not a duty to warn of obvious

dangers. Courts have held that to establish that there was an inadequate warning, the

plaintiff must demonstrate that the D knew of or should have known of the risk. 

Here, BRUs included the warning "Do not fill more than 2 inches from the top."  The

facts do not indicate that there was any warning about using the blender to liquify things

that are hot. However, Portia's claim against BRUs will not be for a warning defect, it will

be for a manufacturing defect because the faulty locking mechanism (see causation

below).

Causation

Portia was injured by the hot liquid in the blender when the lid's locking mechanism was

missing and the cover of the blender came off during operation. The faulty lid

mechanism caused Portia to suffer severe burns. 

Thus, it was the manufacturing defect, rather than a warning defect that caused Portia's

injuries.

Defenses

Misuse

Misuse is a defense if the use of the product was outrageous or abnormal.

Here, BRUs will argue that Portia misused the product by using it for hot liquids. They

will argue that all of their marketing materials indicated that the product was to be used

for cold liquids -- even the name, IceColdBlender. The BRU brochure states "Do you like

your drinks ICE COLD" Then IceColdBlender is for you."  BRUs will argue that Portia

misused the blender by using it for hot liquids.

Further BRUs will argue that Portia misused the product by overfilling the blender, which

included a warning that it should be filled only up to 2 inches from the top.

However, neither the use of the blender for hot liquids, nor the overfilling of the blender

caused Portia's injuries. Portia's injury resulted from the manufacturing defect that caused

the blender lid to fly off.

Thus, the defense of misuse will not succeed.

Assumption of Risk

Assumption of risk is a defense when the plaintiff understands the risks of using a

product in a way other than its intended use, but accepts the risk voluntarily. BRUs will

argue that Portia assumed the risk by using the ICECOLD blender for hot liquid. BRUs

will further claim that she should have known better based on the name of the blender

and its marketing. 

Portia will argue that she had no reason to believe that the blender should not be used

for hot products so she did not believe that she was using it for other than its intended

use. 

However, BURs will avoid liability by arguing assumption of risk because the use of the

blender for hot liquid was not the cause of Portia's injury. The cause was the defective lid.

Conclusion

Portia will succeed in her strict liability claim for product liability damages from BRUs

because the blender was defective, causing her injury, and no defenses apply.

3)

Strict Liability

A defendant is strictly liable for injuries that result from inherently dangerous activities.

Strict liability applies to the keeping of wild animals.

Here, MagicCat is a company that puts on magic shows featuring all kinds of cats, from

house cats to tigers. Edward, an employee of MagicCat had always observed the cats and

tiger to be gentle. So, even though MagicCat company policy requires employees to

ensure that all audience members stay at least six feet from the cage, Edward allowed

members of the audience to approach the cage and reach through the bars on the cage

to stroke the animals' ears. When Patricia reached through the bars on the cage, she

startled the tiger, a wild animal, mauled her arm. The house cat swiped her face and

scratched her eye.

Vicarious Liability

Under the doctrine of vicarious liability an employer is liable for the actions of employees

who are acting in the course of their duties (respondeat superior), including the

commission of intentional torts.

Here, Edward is an employee of MagicCats.

Edward did not follow MagicCat's company policy that requires employees to ensure that

the audience members stay at least six feet away from the cat/tiger cage. Nonetheless,

when he permitted audience members to approach the cage and reach through the bars

to stroke the animal's ears, he was acting in the course of his employment, regardless of

the company policy.

Thus, under a theory of vicarious liability, MagicCat is liable Patricia's injury by the wild

tiger.

Tiger Injury

Strict Liability applies to the keeping of wild animals. The tiger is a wild animal.

Thus, MagicCat will be strictly liable for the injury to Patricia caused by the tiger because

the tiger is a wild animal.

Cat Injury

Owners of pets are strictly liable for injuries caused to other by their pets if they have

reason to believe that the animal is dangerous, for example, if the animal had previous

bitten or injured someone.

Here, the facts state that the cat had always been extremely calm and gentle. 

Thus, because the cat did not have a history of biting or scratching and it is not a wild

animal, Magic Cat will not be strictly liable for the injury caused by the house cat

scratching her face and eye. 

Defenses

Assumption of Risk

The defense of assumption of risk applies when the plaintiff knowingly and voluntarily

assumes the risk.

Patricia knowingly and voluntarily assumed the risk of petting the tiger. Any reasonable

person would know that petting a wild tiger is dangerous. However, because the tiger is a

wild animal and strict liability applies,

Magic Cat will not be successful in this defense for Patricia's injury caused by the wild

tiger.

An assumption of risk defense may apply to Patricia's injury from the cat. A reasonable

person understands that cat's may scratch when they are frightened by someone, and a

cat is not a wild animal. This was a house cat.  Patricia assumed the risk of being

scratched when she knowingly and voluntarily reached through the bars on the cage to

scratch the house cat. 

MagicCat may prevail in a defense of assumption of risk with regard to the cat scratches.

Conclusion

Magic Cat will be strictly liable for Patricia's injury by the wild tiger under a theory of strict

liability. Magic Cat will not be liable to Patricia for her injury by the house cat because

Patricia assumed the risk.

END OF EXAM
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1)

Is Dr. History (DH) liable to Polly (P) for defamation?

There is a cause of action for defamation when 1) a defamatory statement is made, 2)

about the plaintiff, 3) published to a third party, and 4) that is damaging to the plaintiff's

reputation. A defamatory statement is a statement of fact, not opinion, that would be

damaging to one's reputation.

Statement of Fact

Here, DH made the statement  "I don't care what kind of crummy super hero action star

you are, no one gets away with cheating in my class." The statement has two parts. The

first part refers to a "crummy super hero action star" and the second part refers to that

person (Polly, here) as someone who tried "to get away with cheating" in DH's class.

Accusing someone of being a crummy super hero action star would be a statement of

subjective opinion, while accusing someone trying to get away with cheating would be an

accusation of fact. Further, a professor's statement accusing a student of cheating in a

class would reflect negatively on the student's character and thus impugn the student's

reputation.

Because the statement about being a crummy star is one of opinion, it would not be

actionable in a cause of defamation. However, DH's statement regarding getting away

with cheating would be actionable because it is a statement of fact. Further, because DH

made a statement of fact that would damage Polly's reputation, DH's statement was

defamatory.

Statement made about the Plaintiff

The defamatory statement must be made about the plaintiff or made in a way that it

would be understood to be about the plaintiff. Here, DH referred to someone as a

"crummy super hero action star" and because Polly is an actor who recently had small

roles in major super-hero movies, members of the class who heard the statement would

understand it to be about Polly.

Thus, DH's defamatory statement was about the plaintiff, Polly.

Published to a third party class

A defamatory statement is published when it is communicated to a third party. If it is

communicated in writing, the cause of action for defamation is libel. If it is

communicated orally, the cause of action is slander.

Here, DH published the defamatory statement that by innuendo named Polly a cheater,

to Polly's history class, orally.

Thus, Polly will not have a cause of action for libel. However, she will have a cause of

action against DH for slander.

Damaging to the Plaintiff's Reputation

Damages for libelous statements are always per se. That is, they are presumed damages.

Damages for slander are presumed only if the statement accuses the plaintiff of having

committed a serious crime, having committed adultery, having a loathsome disease, or

making a statement that someone is incompetent in their profession.

Here DH's slanderous statement about Polly's profession was not defamatory as it was a

statement of opinion. His statement regarding Polly cheating was damaging to her

reputation. However, the statement about cheating is not related to Polly's profession so

slander per se will not apply.

Thus, to be awarded damages for the slanderous statement about cheating, Polly must

prove that the statement by DH was made negligently.

First Amendment

The First Amendment of the US Constitution protects freedom of speech. Courts have

acted to protect free speech by requiring that defamatory statements made regarding

public officials or public figures be based on fault, rather than presumed. A statement

about a public figure about a public concern can be found to be defamatory if the

statement was made with malice. This means that the defendant must  make the

statement (about a public figure or official) knowing that it was false and demonstrated

reckless disregard for the falsity (the NY Times standard). If the statement is made about

a private person regarding an issue of public concern, the plaintiff must demonstrate that

the statement was made negligently.

Here, Polly is known by her class mates to have had small roles in action movies.

However, the facts to not suggest that she is well known for those roles in a way that

would make her a public figure. Thus, Polly will be considered a private person and the

issue of her cheating is private, and not one of public concern. Thus, as stated above,

because the statement was slanderous, Polly will be required to demonstrate that DH's

statement was made negligently in order to recover.

Defenses

Defenses to defamation include truth, consent and certain privileges. The defamatory

statement made by DH about P was not truth, she did not give her consent and none of

the allowed privileges apply.

Conclusion

DH is liable to Polly for defamation (slander). However, in order to recover, Polly must

demonstrate that DH's defamatory statement was made negligently.

2)

Portia v. BlendersRUs

Product Liability

To establish a cause of action for product liability there must be a proper plaintiff, proper

defendant, and the proper context.

Proper Plaintiff

A proper plaintiff is anyone who uses a defective product.

Here, Portia used a blender that had a defective locking mechanism.

Thus, Portia is a proper plaintiff.

Proper Defendant

A proper defendant is anyone who manufactures a defective product or is in the chain

of distribution.

BlendersRUs (BRUs) is the manufacturer of the defective blender used by Portia.

Thus BRUs is a proper defendant.

Proper Context

The proper context is the sale of goods, not services.

Here, Portia purchased a blender which is a good, not a service.

Thus, the context is proper.

Defect

Manufacturing Defect

A manufacturing defect occurs when the product is not manufactured according to its

intended design, rendering the product defective, even when proper care is taken in

preparation and marketing.

Here, the the intended design of the blender manufactured by BRUs included a locking

mechanism which would have prevented the cover from coming off during operation.

The locking mechanism was missing from Portia's blender. 

Thus, the blender used by Portia had a manufacturing defect.

Warning Defect

A warning defect occurs when there is a foreseeable risk of harm that could be reduced

or avoided by proper instructions or warnings. There is not a duty to warn of obvious

dangers. Courts have held that to establish that there was an inadequate warning, the

plaintiff must demonstrate that the D knew of or should have known of the risk. 

Here, BRUs included the warning "Do not fill more than 2 inches from the top."  The

facts do not indicate that there was any warning about using the blender to liquify things

that are hot. However, Portia's claim against BRUs will not be for a warning defect, it will

be for a manufacturing defect because the faulty locking mechanism (see causation

below).

Causation

Portia was injured by the hot liquid in the blender when the lid's locking mechanism was

missing and the cover of the blender came off during operation. The faulty lid

mechanism caused Portia to suffer severe burns. 

Thus, it was the manufacturing defect, rather than a warning defect that caused Portia's

injuries.

Defenses

Misuse

Misuse is a defense if the use of the product was outrageous or abnormal.

Here, BRUs will argue that Portia misused the product by using it for hot liquids. They

will argue that all of their marketing materials indicated that the product was to be used

for cold liquids -- even the name, IceColdBlender. The BRU brochure states "Do you like

your drinks ICE COLD" Then IceColdBlender is for you."  BRUs will argue that Portia

misused the blender by using it for hot liquids.

Further BRUs will argue that Portia misused the product by overfilling the blender, which

included a warning that it should be filled only up to 2 inches from the top.

However, neither the use of the blender for hot liquids, nor the overfilling of the blender

caused Portia's injuries. Portia's injury resulted from the manufacturing defect that caused

the blender lid to fly off.

Thus, the defense of misuse will not succeed.

Assumption of Risk

Assumption of risk is a defense when the plaintiff understands the risks of using a

product in a way other than its intended use, but accepts the risk voluntarily. BRUs will

argue that Portia assumed the risk by using the ICECOLD blender for hot liquid. BRUs

will further claim that she should have known better based on the name of the blender

and its marketing. 

Portia will argue that she had no reason to believe that the blender should not be used

for hot products so she did not believe that she was using it for other than its intended

use. 

However, BURs will avoid liability by arguing assumption of risk because the use of the

blender for hot liquid was not the cause of Portia's injury. The cause was the defective lid.

Conclusion

Portia will succeed in her strict liability claim for product liability damages from BRUs

because the blender was defective, causing her injury, and no defenses apply.

3)

Strict Liability

A defendant is strictly liable for injuries that result from inherently dangerous activities.

Strict liability applies to the keeping of wild animals.

Here, MagicCat is a company that puts on magic shows featuring all kinds of cats, from

house cats to tigers. Edward, an employee of MagicCat had always observed the cats and

tiger to be gentle. So, even though MagicCat company policy requires employees to

ensure that all audience members stay at least six feet from the cage, Edward allowed

members of the audience to approach the cage and reach through the bars on the cage

to stroke the animals' ears. When Patricia reached through the bars on the cage, she

startled the tiger, a wild animal, mauled her arm. The house cat swiped her face and

scratched her eye.

Vicarious Liability

Under the doctrine of vicarious liability an employer is liable for the actions of employees

who are acting in the course of their duties (respondeat superior), including the

commission of intentional torts.

Here, Edward is an employee of MagicCats.

Edward did not follow MagicCat's company policy that requires employees to ensure that

the audience members stay at least six feet away from the cat/tiger cage. Nonetheless,

when he permitted audience members to approach the cage and reach through the bars

to stroke the animal's ears, he was acting in the course of his employment, regardless of

the company policy.

Thus, under a theory of vicarious liability, MagicCat is liable Patricia's injury by the wild

tiger.

Tiger Injury

Strict Liability applies to the keeping of wild animals. The tiger is a wild animal.

Thus, MagicCat will be strictly liable for the injury to Patricia caused by the tiger because

the tiger is a wild animal.

Cat Injury

Owners of pets are strictly liable for injuries caused to other by their pets if they have

reason to believe that the animal is dangerous, for example, if the animal had previous

bitten or injured someone.

Here, the facts state that the cat had always been extremely calm and gentle. 

Thus, because the cat did not have a history of biting or scratching and it is not a wild

animal, Magic Cat will not be strictly liable for the injury caused by the house cat

scratching her face and eye. 

Defenses

Assumption of Risk

The defense of assumption of risk applies when the plaintiff knowingly and voluntarily

assumes the risk.

Patricia knowingly and voluntarily assumed the risk of petting the tiger. Any reasonable

person would know that petting a wild tiger is dangerous. However, because the tiger is a

wild animal and strict liability applies,

Magic Cat will not be successful in this defense for Patricia's injury caused by the wild

tiger.

An assumption of risk defense may apply to Patricia's injury from the cat. A reasonable

person understands that cat's may scratch when they are frightened by someone, and a

cat is not a wild animal. This was a house cat.  Patricia assumed the risk of being

scratched when she knowingly and voluntarily reached through the bars on the cage to

scratch the house cat. 

MagicCat may prevail in a defense of assumption of risk with regard to the cat scratches.

Conclusion

Magic Cat will be strictly liable for Patricia's injury by the wild tiger under a theory of strict

liability. Magic Cat will not be liable to Patricia for her injury by the house cat because

Patricia assumed the risk.

END OF EXAM
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