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General Instructions:
Answer Three (3) Essay Questions.
Total Time Allotted: Three (3) Hours
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Question 1

Prof. James Martinelli taught Torts at a local law school and recently signed a new one-year

contract of employment. Two months into the school year, Martinelli’s new book, “Prince of Torts”,

got published and he received accolades and acclaim as a brilliant mind on the subject. Shortly

thereafter, Martinelli got an offer from a “Big Name” Law School to leave the local law school and

teach at their law school for five times the salary and benefits of his current contract.

Martinelli contacted Dean Winship at the local law school and demanded that his salary be

increased to match the offer he received from “Big Name”, citing the increased prestige, notoriety

and donations that he would bring to the local law school. Dean Winship refused and told

Martinelli that he expected him to honor the contract but Martinelli stopped teaching and began

talks with Big Name to begin teaching at their school.

Winship contacted Professor Patterman, an experienced teacher of many subjects, to see what it

would take to get Patterman to take over Martinelli’s Torts class, and learned it would take double

the amount of Martinelli’s contract.

Dean Winship contacts you to advise him as to his potential legal and equitable remedies against

Martinelli.

Specifically, advise as to:

1) Contract Damages

2) Specific Performance

3) Injunctive Relief.
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Question 2

Sly Trainer and Slim Jockey worked at Rich Owner’s horse ranch training and riding 30

thoroughbred horses, including “King Henry”, a two-year old, up and coming race horse. Sly and

Slim normally worked at the ranch Monday-Friday 9AM to 5PM. Sly and Slim learned of a horse

race with a $1,000,000.00 prize to take place in the adjoining State of Euphoria, the “Euphoria

Derby”. They devised a plan to take King Henry and enter him in the race under the name of

“Prince Charles” without the knowledge or consent of Rich Owner. They snuck back onto the

ranch on Friday night, March 1 and abducted King Henry and transported him to Euphoria for the

race Sunday, March 3 and entered the race as Prince Charles. Prince Charles won the race and the

1million dollar prize. Sly took his half of the proceeds and purchased a house for $750,000 using

$250,000 of his “partner” Sally’s own money. Sly and Sally kept Prince Charles in a horse stall

behind the house. Slim deposited his $500,000 into a mutual fund account, which has increased

by 10% in a short time.

In addition, photos and sweatshirts with Prince Charles’ face were quickly produced by Sly and

Slim and are selling briskly to innocent buyers. So far, they have sold 800 of the 1000 photos and

750 of the 1000 sweatshirts they produced at a profit of $16,000 for the photos and $30,000 for

sweatshirts.

Rich Owner discovered that King Henry had been taken and that Sly and Slim were responsible.

Advise Rich of all of his Tort and Restitutionary remedies.
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QUESTION 3

Paul and Doug are both owners of horse racing stables and each of them claims ownership of a

racehorse named Secretariat, a horse with extraordinary talent despite a lingering minor injury.

There is a lawsuit in May that results in a final decision declaring Paul to be the sole owner.

Immediately after the May lawsuit, Doug makes threats to take possession of Secretariat

despite the decision that Paul is the sole owner. After receiving notice of Doug's threats, Paul

seeks and receives a court order that enjoins Doug from interfering with Paul's possession of

Secretariat. Doug was present when the court granted a permanent injunction, and a copy of

that injunction was personally served on Doug.

In July, Doug goes to Paul's stable with a trailer and takes Secretariat in violation of the court

order. During the next week, Doug enters the horse in two races and the horse wins both, thus

claiming 1st place purses that total $200,000.

Immediately after the July taking of Secretariat by Doug, Paul begins a second lawsuit against

Doug, alleging Trespass to Personalty and Conversion. Additionally, Paul fully intends to

utilize Replevin to recover his horse.

DISCUSS:

1. After Paul had notice of Doug's threats, what was necessary for Paul to declare to the

court in his application for an Injunction?

Note: (As a permanent injunction was granted, you do not need to discuss the

Interlocutory Injunctions)

2. If Paul is successful in the second lawsuit, discuss how useful a remedy of

Damages would be.

3. Because Paul will likely inform the court of Doug's taking of Secretariat from Paul's

stable in violation of the Injunction, what additional remedy could be available?
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Question 1 (Patterson)

1) Damages – Purpose
Subject to foreseeable, unavoidable and certain
b) Employment contract – Employee breach
Measure – Difference in hiring replacement
+ No payment to Martinelli after breach (repudiation)

2) Specific Performance –
Balancing of interests
K-contract breach
C – very certain terms
I – Inadequate Legal Remedy
F -feasible. Here NOT because no way to supervise + can’t force indentured

servitude
M- mutuality of Ability (Ready, Willing + Able to Perform) by Claimant.

3) Injunction – Negative Injunction to Prevent Martinelli from Working Elsewhere
Inadequate Legal Remedies
Feasible
Parties ID’d
Irreparable injury if not granted
Balancing of interests

Question 2 (Patterson)

Remedies Torts (1) Trespass
(2) Conversion

Damages
Injunction to prevent future Trespass

Waive Tort Damages Remedy and Sue in Assumps it for
Restitutionary Remedies – Damages- Benefit to defs.
(1) Replevin – King Henry horse and any photos + sweatshirts
(2) Equitable Lien on Sly/Sally house for

Sly portion + proportionate share of any increase in value
(3) Constructive Trust on Slim Mutual Fund Investment including any

profit.
(4) (a) Constructive Trust on any $ profits for sales of photos and

sweatshirts.
(b) Injunction to prevent further sales of photos and sweatshirts.
(c) Constructive Trust or Replevin of phots and sweatshirts, except
can’t on those already sold to BFP.
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QUESTION 3 -- MODEL ANSWER

1. For PAUL to obtain an injunction that restrains DOUG, he would need to declare:

A. Inadequacy at Law
PAUL would state that mere money received from DOUG would be insufficient
because Secretariat (hereafter "horse'') is a unique animal with "extraordinary
talenf' and no cash amount could purchase a replacement, or fully repair any harm
done.
PAUL might also state that legal damages could not be set with certainty because,
due to a "lingering minor injury", the horse may or may not be capable of earning
further sums of money, or even competing in the future.

B. Irreparable Harm
PAUL would state that the horse suffers from a "lingering minor injury" that could
become serious, even fatal, if DOUG were to interfere with PAUL's possession and
care of the animal. PAUL would also state that loss of possession of the horse
would, in itself, be an irreparable harm which would interfere with the horse's
training and medication.

C. Balancing the Equities
PAUL would state that enjoining DOUG from further possession of the horse would
not cause harm or hardship to DOUG, as he presumably has other horses in his
stables and would not be deprived of his livelihood. PAUL might also state that
enjoining DOUG from further possession of the horse would not deny DOUG any
fundamental right, such as speech or association.

D. Public Interests
PAUL would state that the court's integrity associated with the May decision would
be kept. PAUL might also state that community interests would not be harmed or
deprived by protecting PAUL's interest in the horse as the controversy is private and
does not concern any public interest.

E. Notice & Security
PAUL could also inform the court that DOUG had notice as he was present at the
hearing. Additionally, PAUL would asked to be relieved of any bond as he is not
requesting in Interlocutory Injunction.



2. PAUL's second (July) lawsuit against DOUG could seek money damages but that remedy alone would
likely be insufficient because:

A. PAUL's primary motive is to recover possession of the horse. No amount of money can replace its
possession, as discussed previously above in "Inadequacy at Law".

B. Any damage to the horse while in DOUG's possession would be impossible to ascertain with accuracy.
The traditional methods (Value Before minus Value After the Trespass/Conversion) or (Cost of Repair
plus Loss of Use) would work with an item like an automobile that could be diagnosed and repaired
with high certainty. Those methods, however, would not work with a horse that has speculative
income and difficult healthcare issues, unique to that animal. Therefore, money damages would not be
a complete remedy due to concerns of Certainty.

3. PAUL's additional remedy after DOUG has violated the Injunction would be to seek a
Contempt Decree.

A. PAUL would seek a Civil Contempt order as he would seek to recover money damages, in addition to
return ofthe horse through Replevin. PAUL would allege DOUG's violation of an existing order.

B. PAUL's contempt action could be solely compensatory in nature so DOUG would likely not be entitled
to criminal protections that would include a jury trial or a criminal burden of proof.

C. If PAUL also requested a coercive order, he may seek to reinstate possession (similar to Replevin) so
as to compel future compliance with the existing order. Also, if DOUG is allowed or ordered to
"purge", he may be required to return the horse to PAUL, thus accomplishing what Replevin seeks.

* * * * * * *












































