Monterey College of Law - Hybrid
EVIDENCE- SEC. 1
Mid Term Examination
FALL 2023

Prof. S. Chronister

General Instructions:

Answer All Three Essay Questions.

Total Time Allotted: Three (3) Hours

Recommended Allocation of Time: Equal Time per Question
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Question 1

Donald is prosecuted for murder in the case of People of the State of X v. Donald. It is alleged that
Donald came up behind Valerie on the sidewalk outside her front door at 10:00pm on the night of
December 31, 2023. Donald put a cloth bag over Valerie’s head and threatened to kill her if she did
not let him inside and sleep with him. Valerie screamed, “Help, he is going to kill me!” but was
silenced by Donald throwing Valerie to the ground, where her head hit the curb knocking her
unconscious.

Wendy, Valerie’s neighbor, heard her scream and came outside to see a man getting into a white car
and drive away. The streetlights were shining on the man’s face, and Wendy thinks she got a good
look at the man. Wendy then called 911, and spoke with Paul, a police officer, about the incident. Paul
showed Wendy a photo lineup that night and Wendy picked Donald out of the lineup.

Valerie was taken to the hospital and placed in a medically induced coma. She ultimately died due to
severe head trauma.

Assume the following occurred in the jury trial of Donald. Discuss all evidentiary issues and
arguments that would likely arise in each section below, including objections, if any, and the likely
trial court ruling on the admissibility of the evidence. The State of X has adopted the Federal Rules of
Evidence.

1. The Prosecution calls Wendy as a witness. Wendy testifies that she suffered significant anxiety after
the incident and is having trouble remembering the night of the attack. Wendy testifies that she saw
the assailant after the attack, but that she cannot remember what he looks like now. The Prosecution
asks Wendy if she identified Donald as the assailant in the photo lineup and Wendy answered that she
could not remember. The Prosecution then calls Paul, the police officer, as a witness. Paul testifies
that Wendy identified Donald in the lineup.

2. Next Wendy testifies that she heard Valerie scream “Help, he is going to kill me!”



3. The Defense calls Barry, the hotel manager at ABC Motel, as a witness. Barry testifies that part of
his job is to keep the guest ledger, and to check in each guest at the motel. Barry then testified that a
man identifying himself as Donald checked into the motel at 9:00pm on the night of December 31,
2023. ABC Motel is located 80 miles away from Valerie’s house. The Defense then moves to introduce
the motel’s guest ledger into evidence. The ledger shows a man with Donald’s full name signing into
the motel at 9:00pm on December 31, 2023. The ledger does not include a signature, and Barry
testifies that it is not ABC Motel’s policy to ask for additional guest identification.
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Question 2
Assume the following fact pattern occurred in California state court.

Paul and Dana both worked at ABC company. Dana worked in HR and had been with the company for
10 years. Paul was hired in 2022 and had just celebrated his one-year work anniversary. Paul, Dana
and their team went out for happy hour after work one day to celebrate. The next morning at work
another employee told Paul that Dana had sent an email at midnight to their whole team, as well as
the management team, saying;:

“Paul was belligerently drunk tonight. He has a history of being drunk and violent. He tried to seduce
me, so I want you all to be careful!”

Paul filed a defamation lawsuit against Dana. Discuss all the evidentiary issues and arguments that
would likely arise in each section below, including objections, if any, and the likely trial court ruling
on the admissibility of the evidence.

1. During the Plaintiff’s case in chief the Plaintiff calls Ethan, an employee at ABC, who testifies that
he heard Brandon, the boss, say “I didn’t know that Paul would be so violent or inappropriate when
drunk. He just finished his 12 month probationary period and now I don’t know if I should
recommend him for full time employment.” Brandon did not end up recommending Paul for full
employment, and he was instead offered another 12-month contract. After learning about the
defamation lawsuit, Brandon moved to Europe and no one at the company knows his new address or
phone number.

2. Next, the Plaintiff introduced Dana’s email through Camille, Head of HR at ABC.

3. Next, the Plaintiff called Tammy, a good friend of Paul’s, to testify. She testified that Dana was
always flirting with Paul, and that in her opinion Dana had a crush on Paul. Tammy also testified that
she worked with Paul at her last job as well and has known him for 10 years and that in her opinion he
is a peaceful person.

4. During the Defense’s case-in-chief the Defense called Wally, Paul’s college roommate, to testify.
Wally testified that during college Paul had been kicked out of his fraternity after being accused of
sexual assault and eventually transferred schools.
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Question 3
Assume the following fact pattern occurred in a jury trial in Federal Court.

While walking from the garage into a department store Polly slipped and fell in the doorway due to
rainwater on the ground. Polly had not yet entered the store, but was in a covered pedestrian walkway
between the garage and store. As she fell she cried out, “Help me, I've slipped and fallen!” Margaret,
the department store manager, heard Polly’s cry for help from inside the store, but did not see her
actually fall. Margaret walked outside and helped Polly up, saying, “I am so sorry, we really need to
get proper weather proofing on these doors — there is always so much rain water!”

Polly sued the department store for negligence. Her injuries included a fractured foot and a back
injury. The department store denies liability, on the grounds that the pedestrian walkway was
maintained by a separate entity.

Discuss all evidentiary issues and arguments that would likely arise in each section below, including
objections if any, and likely court rulings on the admissibility of the evidence. Assume proper
objections were made.

1. The Polly’s counsel called Margaret, the store manager, as the first witness. Margaret testified that
she was walking by the department store’s front doors when she heard Polly calling for help. She then
testified that the doors to the walkway had old weather proofing and let in a lot of water, but that the
store was not responsible.

2. Then, Polly’s attorney called the Insurance Agent for the department store. The agent testified that
the store was insured for all negligence claims that occurred within the store’s premises, including the
garage. Also, the Insurance Agent testified that he offered Polly $50,000 to settle the lawsuit. Polly
had rejected the offer.

3. Next, Carl, the custodian of records for the store, testified. He testified that the store had submitted
claims to the insurance company from fifteen (15) other customers who had slipped entering the
pedestrian walkway due to rainwater. Also, he testified that after this lawsuit began, the store replaced
the weather proofing strips on both the doors to the department store and the doors in the pedestrian
walkway.
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Answer Outline-Q1

1. Wendy’s Identification

Logical Relevance — A tendency to prove or disprove a fact of consequence.

Balancing / Legal Relevancy — The probative value of the evidence must be weighed by undue prejudice, waste of
time or jury confusion.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying.

Hearsay - Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an exception.

Prior Identification — The declarant testifies and is subject to cross examination about the statement and, the
declarant identifies a person as someone the declarant perceived earlier. Here, W identified D in a photo lineup the
same night as the incident. W is testifying and subject to cross examination. Even though W does not currently
remember the man she identified, she does testify that she identified the assailant directly after the attack. The
police officer then testifies to confirm that W did identify D. With these two testimonies together, the hearsay
exception is met. *Extra analysis: Is W truly subject to cross if she doesn’t remember the specifics of the night.

Confrontation Clause — An out of court statement, if deemed testimonial, can be produced against a criminal D only if
1) he has the opportunity to cross-examine the declarant, and 2) the witness is unavailable to testify at trial. Analysis:
W is not unavailable she is present testifying and subject to cross.

2. Wendy'’s Testimony re: the scream

Relevance — A tendency to prove or disprove a fact of consequence.

Balancing / Legal Relevancy — The probative value of the evidence must be weighed by undue prejudice, waste of
time or jury confusion.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying. Here, W testifies that she heard V
scream out. *Possible issue of personal knowledge, as the facts don’t tell us that W saw V while she screamed. May
need additional facts to explain how she could recognize V’s voice?

Hearsay - Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an exception.

Dying Declaration — In a homicide case, or civil case, a statement that the declarant, while believing they were under
the threat of imminent death, made about its cause or circumstances. The declarant must now be unavailable. Here
V died from her injuries and is thus unavailable. If we can show that W does have knowledge of V’s voice, “Help, he is
going to kill me” seems to meet the requirement that V believed her death was imminent.

Present Sense Impression - A statement describing or explaining an event or condition, made while or immediately
after the declarant perceived it.



3. Barry’s testimony

Logical Relevance — A tendency to prove or disprove a fact of consequence.

Balancing / Legal Relevancy — The probative value of the evidence must be weighed by undue prejudice, waste of
time or jury confusion.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying.

Hearsay — Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an exception.

Business Record Exception — 1) recording of an act or event, 2) made by a person with personal knowledge, 3) made
at or near the time of the event or act, 4) by a person under a duty to keep the records in the ordinary course of
business. Here, the ledger is made by the hotel manager, but the information came from the motel guest. There is no
business duty by a guest to give the hotel manager correct information. Therefore the source of information is not
reliable and would not satisfy the business record exception. *Extra analysis: Could be admissible to show someone
with D’s name was present, but would need additional info to prove it was D.

Answer Outline-Q2

1. Ethan’s testimony

Logical Relevance — A tendency to prove or disprove a disputed fact of consequence. The email is relevant because it
constitutes the basis of the defamation lawsuit and is in dispute. It is clear that Brandon read the email (libel)
because he made a reference to P being violent. The remaining portion of the statement that he might not
recommend P for full employment shows that B believed the email was truthful and it influenced his decisions
regarding P’s employment.

Balancing / Legal Relevancy — CEC 352, probative value of the evidence must be weighed by undue prejudice, waste
of time or jury confusion. Here the email is relevant because it supports the defamation allegation since character
(violence) in directly in issue.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying. Here Ethan is testifying to
something he heard, which he has personal knowledge of. He is also an employee of ABC and the facts tell us he
knows who Brandon is and was in a place to overhear him. The facts do not tell us that he is incompetent to testify.

Hearsay — Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an exception.
The declarant, B, can’t be found and is arguably unavailable. P will argue that B’s statements are not hearsay, because
they are going to show his state of mind in deciding whether to recommend P for full employment, and not to the
truth (proving that P is violent). Alternatively P will argue that if the statements are deemed hearsay, that they can
still be admissible under an exception. D will argue that the statements are inadmissible hearsay.

State of Mind — the underlying reason that P was not recommended for full employment. B specifically voiced his
concern to others (E) about P’s violent history and the fact that as a boss, he was unaware of. Here, a declarant’s then



existing state of mind is admissible to show the condition or mind set. It is likely a court will view the B statement as a
state of mind exception.

Independent act of Legal Significance (non-hearsay) — P may argue that the B’s statement is not hearsay because they
have independent legal significance. B’s statement about P being violent is allegedly a defamatory statement in a
defamation lawsuit. This is likely a successful argument. Also it may be argued that P was not recommended for full
time employment because B believed P was a violent person.

2. Camille’s testimony

Logical Relevance — A tendency to prove or disprove a disputed fact of consequence.

Balancing / Legal Relevancy — Probative value of the evidence must be weighed by undue prejudice, waste of time or
jury confusion.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying.

Hearsay — Out of court statement offered for TOMA. Hearsay is typically inadmissible unless there is an exception.

Business record exception — 1) recording of an act or event, 2) made by a person with personal knowledge, 3) made
at or near the time of the event or act, 4) by a person under a duty to keep the records in the ordinary course of
business. C is Head of HR, she may qualify as the custodian of records / a qualified witness. However, it is unlikely this
email from D to the other employees would qualify under this exception because there is arguably no duty on the
part of ABC to record the email, and from the facts given it does not seem like the email was within the normal scope
of business or in furtherance of the business operations. Thus, the email might not qualify as a business record, but
may still be admissible as an act of legal significance (discussed above).

Opposing party statement —Statement may be admissible if made by a party and offered by the opponent. It does not
need to be against the declarant’s interest. In this case, the statement was made by D and offered against her at trial.
P may need to authenticate the email.

Spontaneous Statement — Statement must be made while under the stress of the event and be trustworthy. The “be
carefull” statement is in the email and may be argued as more of a caution than an actual relaying that P is indeed
violent. Unlikely this exception will apply because the startling event is too vague, innuendo of P’s history of being
violent.

Limiting Instruction: The court may allow in the violent temper portion of the statements, but may redact the “be
careful!” portion unless it can be established that this was a fear element that may have resulted in P not being
recommended for full employment because B believed the email, that P was violent. Court may also allow the email
but advise jury to only consider it for a specific purpose.
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3. Tammy'’s testimony

Logical Relevance — A tendency to prove or disprove a disputed fact of consequence.

Balancing / Legal Relevancy — Probative value of the evidence must be weighed by undue prejudice, waste of time or
jury confusion.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying.



Character evidence — Is usually inadmissible to prove conduct in conformity. However, in this civil case, it may be
admissible since a character trait — violence — is directly in issue in the defamation case. Here, T’s testimony is being
offered to show the falsity of D’s violence email about P.

Bias — May be explored on cross-examination by D because T is a good friend of P’s for the past 10 years. Might have
an incentive to lie?

4. Wally’s testimony

Logical Relevance — A tendency to prove or disprove a disputed fact of consequence.

Balancing / Legal Relevancy — Probative value of the evidence must be weighed by undue prejudice, waste of time or
jury confusion.

Witness competency / Personal Knowledge — Witnesses presumed to be competent until contrary demonstrated. A
witness needs to have personal knowledge of the facts to which they are testifying.

Character evidence, Specific Acts — Other crimes and bad acts may be used as specific instances. Here Wally is giving
an account from college that P was violent — accused of sexual assault. The accused sexual assault is a prior act of
violence. This testimony is being used to counter the testimony of T. Character of the victim (P) is offered by Defense
to rebut, and may be deemed admissible since there was testimony that P is a peaceful person. The prior college
incident may give rise to truth of violence and truth is a defense to a defamation lawsuit.

Answer Outline-Q3

1. Manager’s testimony

Logical Relevance —Evidence having any tendency to make the existence of any fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance —Court must balance the probative value of the evidence against the danger of unfair
prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is substantially
greater than the probative value of the evidence the court will exclude the evidence.

Hearsay — Out of court statement offered for its truth. Inadmissible unless exception applies.

Excited Utterance—Evidence of a statement is not inadmissible by hearsay if the statement relates to a startling event
or condition, made while the declarant was under the stress of excitement that it caused.

Present Sense Impression — A statement describing or explaining an event or condition, made while or immediately
after the declarant perceived it. *Extra rule: note, the CEC exception is narrower than the FRE, only applies to
statements made while engaging in the conduct.



State of mind — Declarant’s then existing physical or mental condition is admissible to show that condition (the fall).
Declarant’s cry for help when she fell and could not get up is an emotional response to slipping and falling.

2. Insurance Agent’s testimony

Logical Relevance — Evidence having any tendency to make the existence of any fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance — Court must balance the probative value of the evidence against the danger of unfair
prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is substantially
greater than the probative value of the evidence the court will exclude the evidence.

Settlement offers — Offers to settle are inadmissible to prove liability of the amount of the disputed claim, or the
validity of the claim. Statements made during settlement negotiations are excluded against public policy. The
Insurance Agent’s settlement offer is inadmissible to prove damages or medical expenses amounts or the store’s
liability for negligence.

Premises liability — Evidence of liability insurance is not admissible to prove negligence. It IS admissible to prove
“ownership or control” of the premises. Manager denied the store is liable because the walkway is operated by
another entity. However, the insurance policy specifically provides that all the store premises are covered against
negligence claims.

Limiting instruction — Trial court could instruct the jury that they may consider the insurance coverage for the
“ownership and control” issue, but not for fault.

3. The Custodian of Record’s testimony

Logical Relevance — Evidence having any tendency to make the existence of any fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance — Court must balance the probative value of the evidence against the danger of unfair
prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is substantially
greater than the probative value of the evidence the court will exclude the evidence.



Similar happenings — The fact that the grocery store had 15 previous slip and fall claims does not establish fault.
However the fact that there were 15 complaints of slip & falls due to rainwater in the same area where Polly fell may
establish that the store had knowledge of the causation and did nothing, and therefore breached the duty of care.

Limiting instruction — Court could instruct the jury that the 15 claims be used as putting the store on notice that there
was a problem with the door’s weather proofing. However, that can’t be used as a basis for fault.

Subsequent remedial measures — Evidence of safety measures or repairs are inadmissible to prove negligence. The
fact that the store replaced the weatherproofing strips after the lawsuit is inadmissible to prove fault. However, like
with similar happenings it could be admissible to show something else, like knowledge and ownership.

Hearsay — the claims (if offered for TOMA) are hearsay. Like discussed above, if they are offered only to prove
knowledge of the problem or ownership of the doors, the court may use a limiting instruction.

Business Record Exception - 1) recording of an act or event, 2) made by a person with personal knowledge, 3) made
at or near the time of the event or act, 4) by a person under a duty to keep the records in the ordinary course of
business. Here, Carl, as custodian of records, has access to the records of events in the “regular course of business” at
the store. He is under a duty to record events at or near the time of the event. With that foundation the records may
be admissible. But consider the limiting instruction above for similar happenings.
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1)

Is Wendy's identification of Donald admissible:

S

v

In order for any piece of evidence to be admitted in a criminal trial, it has to be logically

and legally relevant.

1

Logical Relevance: A piece of evidence is considered logically relevant if it can serve to

prove or disprove a fact of consequence. Here, Wendy's identification of Donald can help

to prove that she saw Donald driving away from the scene of the crime on the night of
e

the incident. Thus, Wendy's identification of Donald is logically relevant.

Legal Relevance: A piece of evidence is considered legally relevant when its probative
"

value is not outweighed by its prejudicial value. The piece of evidence must not confuse

P

the jury or the issues in the case, it can not be cumulative, and it can not...Here, Wendy is
the only surviving witness of the incident involving Valerie. Her testimony is prejudicial to
Donald however, a judge would likely determine that Wendy's statement's probative value
would weigh more than its prejudicial value.

o
Personal Knowledge: In order for someone to testify to something, they had to have

experienced it with one of their senses. The witness must have been present at the scene
were the incident took place. He:e, Wendy was Valerie's neighbor. Wendy was home
when she heard Valerie scream, "Help, he is going to kill me!" Wendy went outside and
sa@onald driving away. Wendy called police and immediately told them what she saw.
Thus, a court would likely allow Wendy to testify because she has personal knowledge of

the event.

v
Hearsay: Hearsay is an out of court statement that is being offered to prove the truth of

the matter asserted. Generally, hearsay is inadmissible unless it falls under an exception.

Heg, Officer Paul's statement that Wendy identified Donald in a lineup is hearsay
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—

because the prosecution is trying to prove that Wendy saw Donald at the scene. Wendy is

not testifying to this herself. Paul is saying that Wendy told him that she saw Donald that

night. \wendy © a0 kﬁ\xjﬁ W fo e PR0R 1D S Wk ¢ m\— zermember (D
o w0S Ao s denhied T TS fesm onany contirims o WS

v

Previous Identification: One of the exceptions to the hearsay rule is "previous
v

identification." Under this exception, a statement where a witness identified a defendant
) ) . _ i o net pordt of U oz,
could be allowed into evidence if the witness testifies that she does not currently \O- Ja\cwzeur

; : 3 AR . . . oS 1S
remember who she identified at the time of the initial identification. The witness mustQ\ S0y O

also testify that they recall having made the identification. The witness' identification of ¥ |
examina

. N & ) ) viak
the defendant must have been recorded in some way. The identification must have also"'fw*V;’\ "’:v
S - o \UZ ). o
occurred close in time to the actual incident. A w du '-‘{6\'\(;' LU PR |
/ Ve MO gy d Vis temn NN

Here, Wendy testified that she saw the assailant after the attack but she can not remember
-

pe

what he looks like now, this means that she made an identification on the night in
question. Wendy did not know if she actually identified Donald or not. The facts state
that officer Paul showed Wendy a photo lineup that night and Wendy picked Donald out
of a line up. Thlg, Paul's statement of Wendy's identification of Donald would likely be

admitted into court. ¥ \W9 Wf"“m‘}bb\w& 2 \Y,
N Q\Z\U

Is Wendy's testimony of Vialerie's statement, "Help, bhe is going to kill me!", admissible?

v v ’
Logical Relevance: See rule supra. Here, Wendy's testimony would help prove or disprove

that the petson she saw leaving the scene had something to do with Valerie's injury and
death. Also, Valerie's statement would be logically relevant because it would tend to prove
O -
Cf> : that Valerie was aware that her death was imminent. T ﬁus, a court would find that the
/“r\)

8 statement was logically relevant.

v
Legal Relevance: See rule supra. Here, Wendy's testimony of Valerie's statement would

not be cumulative, it would not confuse t}!1/e;ju1y, it would not confuse the issues, and it

would not cause the court undue delay. Although, the defense could argue that Wendy's

L=
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testimony about what she heard is prejudicial for Donald, a court would determine after a
[
balancing test that the information's probative value outweigh's its prejudicial value. Thus,

Wendy's testimony of Valerie's statement would be considered legally relevant.

Personal Knowledge: See rule supra. Here, the facts state that Wendy heard Valetie

scream, "Help, he is going to kill me!" Wendy experienced this herself and was able to
. . . . l/‘ .
teport it accurately to police. Assuming that Wendy is competent to testify, the court

would likely find that Wendy is able to testify to this fact because of her pe’@nal

NowW do el Enow (WO

knowledge. Recornizes Vs vt ]

Vv -

Hearsay:See rule supra. Here, Valerie's statement, "Help, he is going to kill me!" is a
Pt AV SV 'N\lbf)\wg NGNS cjr 1

‘ AL Stedenmank (S RotieScod] .
hearsay statement that would not be admissible in court without any applicable a &% X

. . . ‘31 ~
exceptions. The defense would likely object to this statement being allowed in. V" Y 5
RN S
| | o . . A
Dying Declaration: There is a dying declaration h,earsay\)exception that requires that the
_ loeljevec .
declarant be unavailable, that the declarant knew their death was imminent, that the

L

declarant made a spontaneous statement regarding what they believed was happening at

the time, and the statement the declarant made was heard by someone else. ~>%r\0¥5v6“‘g-¥ of evie,
\0\,‘\1 \‘(f

Here, Valerie/is,.an unavailable declarant because she can not testify because she is dead.
One can infer that when Valerie yelled, "Help, he is going to kill me!" she believed her
death was immlgent. Also, one can assume that Valerie was talking about what was
happening at the time of the incident, not a situation in the past. Lastly, Wendy overheard
Valerie's statement and is willing to testify to it. Th‘ig, Wendy's testimony of Valerie's
dying declaration would likely be admissible. —> IF we con showd W has

kn owle d0
of V's voi =

Ls Barry's testimony regarding Donald admissible?

Logical relevance:See rule supra. Hete, Batry's testimony can be used by the defense to

prove that Donald was 80 miles away from the scene of the crime and therefore could not
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have committed the crime in question. Thus, Batty's statement that Donald checked into

the hotel would be found to be logically relevant.

( v
Legal relevance: See rule supra. Here, Batry's testimony's probative value is not

substantially outweighed by its prejudicial value. The testimony is not cumulative based on

v
the facts. Thus, this information would be found legally relevant.

v —
Personal knowledge: See rule supra. Here, Barry is testifying that it is part of his job to

check in each guest at the motel. Barry testified that a2 man identifying himself as Donald
checked into the motel on the night in question at 9pm. Here, the prosecution would
argue that although Barry checked the man in, Barry can not say for certain that the man
_ 1s Donald the defendant because Barry did not testify that he identified Donald through
0" asking for an ID card or by remembering what Donald looked like. The defense might
argue that Barry's testimony serves to show that 2 man named Donald checked into the
hotel buf}/ithout further proof that this was in fact Donald the defendant this may not
stand. Thus, a judge would likely keep this information out as there is no way to confirm
whether it was actually Donzgci_t/h’efcigfe_ndani_wha_dlgi into the motel and all
information provided to the jury must be trustworthy. NS\ frowldge doed not
maon © can oty teon iy F e knews
Who D 0. He Yo+ rds o hove km
Know'e dv(yc of whedr By +99n(11w\\_ o,

Ls the motel's ledger admissible into evidence? <‘3‘3‘N"m w1 S04 namne was D aml i %{'5
AT \“7 Tv\uL ve to Jo fu decide, f ﬁ\zu{ voliere, O
/( — @Q_ﬁbwn\ S P
Logical relevance: See rule supra. Here, the motel s ledger could help prove or disprove

that Donald was at the scene of the crime. Tltgs, it would be found to be legally relevant.

o~ - : 5 g
Legal relevance: See rule supra. Here, the motel's ledget's probative value outweighs its

prejudicial value because it is not cumulative, it is not confusing to the jury,

Best evidence rule: The best evidence rule states that if some type of record or document

must be admitted into evidence, it should be the original document. Here, the guest ledger

<& mxsw\c\ V\POAQ&OU«{ 4 QoIS LS.

/ L‘Lf kw’ Uﬂr>
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Barry provided was the one he used the night in question to check Donald into ABC

motel therefore it is likely the best evidence one could have provided.

F i

v
Business records exception: Business records could be allowed in to evidence if they are

. : : b : ;
kept in a regular coutse of business, if they are trustworthy, and if a peg(;) could testify
i to their validity. Here, Barry has testified that the records are valid and are kept in the

T

o & regular course of business by Barry himself. However, the prosecution would argue that
S & e
¢ q"\f‘ the records are not trustworthy because Barry does not ask the guest for additional

g\o\,g : & \V%1dent1ﬁcatlon This record is being brought in by the defense to show that Donald
v‘T)

checked into a hotel 80 miles away from the scene of an accident however, it is not
\o Q,Q i~ Y
A% trustworthy. A judge would likely not allow this piece of \cf:ﬁVldence to be examined by the
D y. A judg y p Y
& @ jury. KBt cowld bh AAMBEHDE 4o SNOWS  Tsomeond® Wivin 'S name.
O\D\ WS WJ&K‘N\* o YV\O}Q\ ok wowd naed add Mo C\Jl eANAen & _

JS'Q @_U\;{L ﬂ’ wins P.
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FExam Name: Ividnce SEC1-HYB-F23-Chronister-AI-R

2)

1) Admissibility of Ethan's testimony : Ethan Testifying he heard Brandon make

comments about Paul. Brandon cannot be brought to court himself.

P, C,CC.\ .
Evidence is relevant if is has any tendency to make a disputed) fact more or less probable

than without the fact. The fact is of consequence in determining the acton. Evidence is

& legally relevant if its probative value is outweighed by the risk of unfair prejudice,

confusion of the issues, misleading the jury, undue delay, waste of time, unnecessarily
[
presenting cumulative evidence. Evidence must be relevant to be admissible. It must be

both logically and legally relevant.

Here the evidence is logically relevant to show Paul suffered consequences arising from
Dana's defamatory statements. \X/ﬁler this occurred is a disputed fact. 1t'5s also legally
relevant because here there is low risk of unfair prejudice, confusion of the issues,
misleading the jury, undue delay, waste of time, or unnecessatily presenting cumulative
evidence by introducing Ethan's testimony. The damages tesulting from the defamation
are material to the case and will help determine the outcome therefore proving damages
resulting from the defamatory statements outweighs any risks. T}E;the evidence has

logical & legal relevance.

Personal Knowledge

L
Here Ethan is testifying about comments he himself heard from Brandon. Because Ethan

has first hand knowledge as to Brandon's comments there are no issues of authenticity.

TC&,W%@V\Q:S RrUe o oot 1S

Hearsay

Hearsay is an out of court statement offered to prove the truth of the matter asserted.

Here Ethan is not offering the statement made by Brandon to prove the truth of the

statement made by Brandon. Rather the statement is being offered because we have a

60f 12
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—
defamation case and to prove damages resulting from the defamation. Because this not a

statement bemg offered for the truth of the matter asserted thli is not hearsa

Cm ol \ MC.W\ ‘}’H‘U" ANC JD (S,

Legal Signi cance Ex: Exephons: ém}e uf' M\V\d,

Evidence offered irrespective of its truth for its legal significance is admissible. Here,

Ethan's statement is being offered to prove Paul suffered damages resulting from Dana's
defamatory statements. We do not need to prove the truth of the statements asserted.
This testimony is legally significant to prove damages from the statement irregardless of

truth. Therefore, it is is admissible due to its legal s1gmﬁcm Endene as wdepende uAk
Ly o 5\¢J\MF\CLLY1LL e cotsC fvas 15 &

ck mohon case. b 15 d\(J@/(ﬂ}@,’f‘o

Confrontation Clause
de fam cckion .

Dana may argue inadmissible under confrontation clause because we Brandon cannot be
found. Here non-applicable cause this is a civil matter not a criminal matter and Dana is
not being deprived of a constitutional right. Rather, she will or will not be liable in this
civil suit.

2) Admissibility of Dana's email via Camille Head of HR at ABC.

Relevance

-
Evidence is relevant if is has any tendency to make a disputed fact more or l‘cﬁ probable
than without the fact. The fact is of consequence in determining the action. Evidence is
legally relevant if its probative value is outweighed by the tisk of unfair prejudice,
confusion of the issues, misleading the jury, undue delay, waste of time, unnecessarily
presenting cumulative evidence. Evidence must be relevant to be admissible. It must be

both logically and legally relevant.

/

Here the email is material to prove or disprove if Dana made a defamatory station which

is the cause of action in this claim. Therefore, we have logical relevance. It is also legally
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relevant as the probative value in determining if defamation occurred or not is

outweighed by any other legal risks. Here we have legal and logical relevance.

K MisSInG personcd knO\,\)\fec\%{,/wiWSS Connp -

&
¢

N

& ¢

Hearsay

Hearsay 1s an out of court statement offered to prove the truth of the matter asserted.
DoubleHere an email is being offered to prove the truth of the matter asserted which is
the defamatory statement found in the email. Here we have hearsay. Absent a valid

exception hearsay is generally inadmissible. Double hearsay requires both the inner and

outer layer to fall under a hearsay exception to be admissible.
Business Records (outer layer)

Here the email is a business record an email prese%d through Camille, head of Hr. For

the business record to be admissible it must be a record that is made in the normal course A\O}S
of business, it must have been made while or soon after the event occurred, the personc,&‘sw (\}L‘
must recollect writing the record, and it must not have significant issues regarding VX |
veracity. Here, Dana sent the email to all of her and Paul's team. This email is being

offered through Camille and if it meets the business records requitements it will be _
WS e ecord Motk 1w fine nogmed couise of buswess ?

admissible. 6(,004/\(3 on wﬂ&%’;lb*(’ack fowe AlcforS

KJ "
Q \ 3) Admissibility of Tammy's testimony that Dana was always flirting with Paul,

9 opinions about Dana flirting and Paul is a peaceful person

Kmissing Relevouney, personad Know @A LiTUEoS (O

Character FEvidence ‘

Character evidence is about a person's nature, character or traits. Character evidence can
. - . . . ,]// . . .

be of opinion, reputation, or specific instances of conduct. Here, Tammy is giving

opinion testimony about Dana that she is always flirting and about Paul that he is a

peaceful person. Cllq/aracter evidence is generally inadmissible unless being offered for
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something because the character/trait is at question, if specific instance of conduct only if

an exception applies, or to prove something else besides character.

Here we have a civil not a criminal case. The character evidence as to Dana will be

inadmissible and the character evidence about Paul's peaceful character is also

inadmissible. X admiss ol beccuuse 1a o C\@’S[Ckmodr\or\ case.
Chorocker 1o ‘ok 1ssne -ove oF fna €x@ePnNoNd
4) Wally's testimony to ™TMe ba 0N charatleg emdend .

Relevance

-
Evidence is relevant if is has any tendency to make a disputed fact more or less plobable
than without the fact. The fact is of consequence in determining the action. Evidence is
legally relevant if its probative value is outweighed by the tisk of unfair prejudice,
confusion of the issues, misleading the jury, undue delay, waste of time, unnecessarily
presenting cumulative evidence. Evidence must be relevant to be admissible. It must be

both logically and legally relevant.

Here whether Paul sexually assaulted someone in the past is not a disputed fact. Therefore
1t is not relevant to this case and this is inadmissible. .
nypo does not tell B> Thed TR shpwloded / agees wRa fact

AWﬁgcJo\/U IS diéptd{d + )Q»ZC&NCW\;Q\

¢ emdaen
K miss vl }OUQDO\/\C& Know(é%@ WENLS S5 COVV\V»\Q C'ﬂOLECLL/‘\fe/ «_

d
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3)

The first issue is whether the court will admit Margaret's testimony regarding the doors in

the doorway.

Logical Relevance

-

L~
Evidence is relevance if it has (1) any tendency of fact of consequences (2) to make the
existence mote or less probable, then without the evidence. irrelevant evidence is not
admissible.

L
Here, Margret is testify in a negligence case regarding the conditions of the door to the

walkway, has old weather proofing, and let in a lot of water. Paul slipped and feel in the
door way due the rainwater on the ground. Although Polly has not entered the store, she

is testifying that she heard Polly calling for help. This is more probable to the material < 2
. - . . wWhadt does twhmean
element of negligence. Thus, this evidence is legally logically. eorporake fhets Fron

wypo wnto o e AYIS .
Legal Relevance

e
The court may exclude evidence if the (1) probative value is substantially outweighed by

(2) the danger of unfair prejudice ot confusion.

ng the evidence is not legally relevance because the issue of the whether Polly slipped

and fell in the doorway due to rainwater is more probative the prejudicial to the jury.
Wy lrued 4o oge focts .
Ancinis nugds o ke moie ma

Thus, the evidence is legally relevant. “hera . ' gastah ng ML RV W

Personal knowledge

v . . ol .
The competency of a witness to testify is presumed under the FRE. A witness may testify

if they have personal knowledge, memory, ability to communicate and sincetity.
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Here, Margaret has personal knowledge of the incident because she was present at the
time and heard Polly yell "Help me, I've slipped and fallen" because Margaret was present
she has personal knowledge and is testifying under oath with sincerity. Thus, Margaret has

personal knowledge.

Hec,uQSOW : @\)_W—,cm MBS, COAUUNON . Thaume move on o Neaus c;Uj
Opposing party statement e phonS ‘

An statement made by the declarant being offered by the patty oppant is admissible.

here, Margaret stated that the the store was not responsible, however. on the date of the
\ indidence she stated "I'm sorry , we really need to get proper water proofing on these

door," However at trial she staid the store was not resonsbliltiy margarets statement

could be admitted an opposing party statement against in this trial for impeachment.

h CORSO  Srodenemt ks oy o fow, . NGt ©eOOS\Ne L2 >

\iﬂ/\:\b {xjmp h%ﬂ ooe mjippl/? Q‘frad oy ? (nut opp | PR

~ 7] 2 . - . - . 7 \ n
Xamissed - excited ytleran (2, Pragent  §en e vanigre s 0N, Mok oF minad
The next issue is whether the Insurance agent can testify the store was insured for all

negligence claims and settlement offers.

X SEN 4 ReLnan A, \witnuss  conm/ petsonad )<h0w’tévd"yﬁ
Liability insurance

4o
Liablity insurance against public policy and is inadmissible to prove fault of liablity

e
However, liablity insurance be admisslbe to prove ownership, or control. 9¢° oL

Here, P is intersteing testimony of an insurance agency that the store was insured for all
neglience claims. Higwever, because store is claim they walkway is mainted by a sperarte
en‘g‘i/tyy the liablity insuance be admissible to show ownerhsip or control of the sidewalk.
Thus, testimony is admisbble to prove liabltiy however it is admissble to prove ownerhsip

L:)C) 0
or control.
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Settlement offers

o

Settlemnt offers are inablmissible in a to prove a dispute of fault and liablitiy. However,

settlemnt offers can be admissible for impreachment or bias

here, the agent is testity that she mad an offfer to P for $50,00 to settle the dispute, this is
conduct of statment the court find are against pbulic bolicy because they want to

1/’
encourage epeopel to settle. Thus, the statemtn of a stettlment offer is inadvmisslbe.

Finally, the issue is wherther the court would admist Cat's tesimtony tof the store 15 other
insurance claims.

X Missing Relwan cy, e Soned knowledge wingss erwip.
“Liablity insurance '

t 4

2 . P
Gyl nappening oS

. 4 ( o g .
See rule above. 5.@/\\‘[&-\2 pu’vu(., poliog o\ . [T opue supt /Lcu//sl lﬂa@-‘t%(S“‘)lLO L
A0 peove Negquaeht | but admiss bl o Snow £nowledge o
JPrdlol

Here, as discussed above, the liabltly insurance is inadmissble to prove fault or laibltiy.

Thus, this liablity inaurnace is inadmissible

Admisslbe to show knowlege.

| A quisrn 1o BRI Ineanss T
Here, the court may not introdue the liabitiy insuracne to show fault. However, the court
may admit the evidcne base dont knolwedge of warnning. The ccourt may aloow the

eveince to show that the store had knowledéé of the slimpery conduction beause 15 other
customers has sliped and fell in teh walkway due to water. Thus, the evidence of the

liablgtiy insurance may be used to know knowledge.
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Subsequent remedial measures

Subsequent remedical measrues are inadmissible to prove negligence, cuplate conduct,
bk admis5 bl To prov
Bonshang 2lge fike Knowed <
Here, Catl is testify the store rpeatlec teh wather proof strips on both doors after the law
sute begain. this is gainst public policy and is inadmissble to prove neglicence. Thus, this
evicence is admissble to because this is the kind of kconduct the courts want to suppport
Ly Coodd B AMISSIDLL 4o Sino Knowied g
AXMUSS\NA NOARSC] Lo ipimords) e mo
END OF EXAM for in ROBAIEIN
lMSuedn@ Cleim

¥ heu @ fxuj LXUphonsS
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