Civil Procedure - Hybrid
Midterm Exam
Fall 2023

Prof. Siobhan Kelley

Instructions:

The final exam is composed of three essay questions. Each is intended to take approximately one
hour to complete.

For each call, your answer should clearly state the issue and the applicable rule. Then apply the
law to the facts and analyze how the rule applies to those facts. Come to a clear conclusion that

directly answers the call of the question.

While perfect spelling and grammar is not required, each rule must be stated accurately and use
the correct terms.

You may find it helpful to sketch out the fact pattern to keep track of the details.
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Question One

Phoebe, a citizen of State A, was driving her car to the Taylor Swift concert in State X. David, a
citizen of State B, was also driving to the same concert. A few blocks away from the concert,
David rear-ended Phoebe. Phoebe sustained significant injuries in the car accident and had to be
taken by ambulance to a local hospital where she was kept overnight for observation.

David owned a car wash business in State B. Phoebe was furious that she had missed the concert
as a result of the accident and decided to get revenge on David. Pretending to be disgruntled
customers, Phoebe wrote dozens of fake reviews for David’s car wash business. The reviews
falsely claimed that the car wash did not properly pay its employees, that it regularly damaged its
customers cars, and that “the owner hates Taylor Swift.” The car wash lost significant business
as a result of the poor reviews. David found out that Phoebe was responsible for the fake
reviews.

A month after the accident, Phoebe sued David in federal court in State A for $40k in property
damage and $45k in medical bills and lost wages. State A has a valid long-arm statute.

Phoebe hired a process server who went to David’s house in State B with the complaint and
summons. The process server knocked on the door of David’s house and yelled “pizza delivery!”
David opened the door and, seeing the process server holding papers but no pizza, immediately
tried to shut the door. As the door was closing the process server threw the papers inside.

David timely filed a motion to dismiss for improper service, which the court denied.

David then timely filed an answer, denying responsibility for the accident. The answer also
contained a counterclaim against Phoebe for defamation for the fake reviews of his car wash.

Defamation is easier to prove under the law of State B law than the law of State A.

Answer the following questions:

1. Was the court correct to deny the motion to dismiss for improper service?

2. Discuss the likelihood that Phoebe will be able to have the counterclaim against her
dismissed.

3. What are David’s options to change venue, and would that help his case?
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Question Two

Pinky’s Golf Course (Pinky’s) is located and incorporated in State A. Pinky’s is a popular course
well known for its vibrant green grass.

Pinky’s hired Dirty Dan’s Lawn Care (Dan’s) to maintain the grass on the golf course. One of
Dan’s employees decided to try a new grass care product from a company called Donsanto. He
sprayed the Donsanto product all over the grass on Pinky’s golf course. Within a week, almost
the grass on the golf course had died. Pinky’s had to close the golf course for two months while
new sod was put in to replace the dead grass.

Dan only does business in State B.

Pinky’s filed a lawsuit for negligence against Dan in federal court in State A, claiming $100k in
damages. Dan timely filed an answer.

Dan’s lawyer told her client, “If you join Donsanto to the lawsuit you can get the case heard in
state court.”

Donsanto is incorporated and has its principal place of business in State X. Donsanto also has a
warehouse in State A where it stores its products. It does shipping in and out of the state from the
warehouse, makes local deliveries and employs about half a dozen employees working at the
warehouse.

Answer the following questions:
1. Can Dan join Donsanto to the lawsuit and if so, what is the correct procedure for doing
so?

2. Will Donsanto be able to successfully challenge the court’s exercise of personal
jurisdiction over it?

3. Is Dan’s lawyer correct about the case being heard in state court?
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Question Three

Peyton, a citizen of State A, had recently become interested in rare foreign cars. PEYTON saw
an advertisement for a car he was interested in. The car was am “IKCO Samand” manufactured
in Iran. The ad said the car had “all manufacturer parts” and had been appraised for $90k. Peyton
arranged to see the car, which was being sold by Declan. P traveled to State B where Declan
lived and was selling the car. Declan told Peyton it was one of less than 50 cars by this
manufacturer in the United States. Peyton asked how the car had been maintained, and Declan
told him all the parts were from the car’s manufacturer in Iran. Peyton was pleased with the car
and bought it from Declan for $80k.

A year after the purchase, Peyton took it the car to be appraised by a specialty foreign car dealer.
The dealer told Peyton that there were thousands of these cars in the U.S. He also told Peyton
that the car had many components made by American car part companies and was only worth
about $10,000.

Peyton sued Declan in state court in State A for the amount he paid for the car. In the complaint,
Peyton wrote “Declan sold the car knowing it was not worth what he charged” and for “lying
about the condition of the car.” The complaint otherwise contained all the required elements. The
complaint also contains a request for an order to freeze Declan’s bank account until the case has
concluded.

Declan then timely filed an answer, denying Peyton’s allegations that he had lied about the car.
As an affirmative defense, he included that federal law prohibits trade with Iran, and therefore it
would have been illegal to import replacement parts for the car from Iran.

Declan then timely filed a motion to remove the case to federal court, which was granted.

Now in federal court, Declan filed a motion for more definite statement, which was denied.

Answer the following questions:

1. Was the court correct to grant removal of the case?
2. Was the court correct to deny the motion for a more definite statement?

3. How should the court decide Peyton’s request for an order to freeze Declan’s bank
account?
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ANSWER OUTLINES

Issues covered:

Personal jurisdiction

Service under FRCP

Prejudgment seizure

Subject Matter Jurisdiction — diversity
Subject Matter Jurisdiction — federal question

Venue

Pleadings/Pleading Special Matters
Permissive/Compulsory Counterclaim
Joinder of Parties/Impleader

Question One

1.

Was the court correct to deny the motion to dismiss for improper service?
Discuss personal service under FRCP 4 — permitted at home — and that the notice was
effectively delivered.

Discuss the likelihood that P will be able to have the counterclaim against her dismissed.
Permissive/Compulsory counterclaims — describe the same transaction/occurrence with
the reviews — are they truly related? Analysis of the facts is more important than the
conclusion.

What are David's options to change venue?
Answer must explain the rule of venue under 28 USC 1391(b) and that the law of state A

will follow the case to State B.

Question Two

1. Can Dan join Donsanto to the lawsuit and if so, what is the correct mechanism for doing

s0?
Answer must discuss compulsory vs permissive joinder of parties.
Answer should identify and define impleader.

2. Will Donsanto be able to successfully challenge the court’s personal jurisdiction?



Answer should define personal jurisdiction generally (traditional bases not required).
International Shoe rule on minimum contacts.
Analyze purposeful availment.

Answer should distinguish between specific and general jurisdiction.

3. Is Dan's lawyer correct about the case being heard in state court?

Answer should define the rule for SMJ under diversity with full rule “no plaintiff may be
from the same state as any defendant and the amount in controversy must exceed $75k
exclusive of interest and costs.

Answer should explain how the joinder of Donsanto will destroy diversity and result in
remand to state court.

Question Three
1. Was the court correct to deny the motion for a more definite statement?

Answer must refer to the FRCP 8 “short and plain statement of the claim” rule, the Twigbal
plausibility standard and the rules for special pleading for fraud under FRCP 9.

2. How should the court decide P's request for an order to seize DS bank account?

The answer should state the three-part rule for prejudgment seizures, and analyze D's
bank account in light of the requested damages.

3. How should the court decide D's motion to dismiss for lack of subject matter jurisdiction?

SMJ/Diversity — state full rule and analyze the facts
SMJ/Federal question — cannot be based on a defense (Mullane)
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DENIAL OF MOTION FOR IMPROPER SERVICE.

Long Arm Statute: A state with a long-arm statute can exercise jurisdiction over a

defendant from another state if there is proper setvice.

Here, State A has a valid long-arm statute, meaning state A can exercise jurisdiction over
the defendant of State B if the defendant is properly served. Because the long-arm statute
is valid, David can be subject to the jutisdiction of State A.

Mollant

Mulane Test for Service: Under Mulane, notice of service must be reasonably calculated
under the circumstances, must apprise the defendant of the pendancy of litigation, and

must give the defendant an opportunity to be heard. )¢ @l (M‘}/

Here, Phoebe hired a third party process servicer to setve David personally in his home.
F . : .
(/bUUA It is not relevant that the process server pretended to be a pizza delivery driver in order to

0%, get David to answer the door. A person cannot commit fraud to lead a defendant to a 4°

> “!( WUV different state in order to serve the defendant, however it is not illegal for the process AI'S(\VC{WJ

0 |S server to pretend to be a pizza man in order to get David to open the door. Because
R Phoebe knew David's name -ﬁiﬂd address, David must have been served personally, which
oced € ounee TTON

he was. Therefore the notice was reasonably calculated. David was cleatly apprised of the
pendency of litigation, as he filed an answer where he denied responsibility for the

accident. Because he knew the cause of action, he cleatly received the service. David also
had an opportunity to be heard, because he filed an answer which contained a N %ﬁldgg

counterclaim.

Objecting to Service: Service is deemed proper and effective if the defendant responds

to the service. The defendant must timely file 2 motion to dismiss.

20of 16
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Here, David timely filed a motion to dismiss for improper setvice. Because David timely
filed the motion, his defense to the service was not waived. However, although his
objection was timely and valid, because setvice was proper under the Mulane test, the

court has the discretion to deny the motion.

Fair Notice: Service must be actual, meaning served to the party or their agent

personally, or constructive, meaning reasonably calculated under the circumstances. A

party to a suit cannot be the person to serve the defendant. {/\ o) S {/LM‘() d ,Z{IU_MJL
Moll e i

Here, Phoebe served the defendant with actual notice, as according to the facts, a process

ry

server went to David's house in State B with the complaint and service. David opened the
door and saw the process server. Although David attempted to avoid the process server,
the service was reasonably calculated under the circumstances, as the process server
insured that David was the party who answered the doot, and ensured that the papers
were in his possession. Although David attempted to avoid the setvice, the processor
ensured that he recieved the service. Pheobe was not the party who served David, as she
hired a third party processor. Because David was served with actual notice and because he

was served by someone other than a party to the claim, David was given fair notice.

In conclusion, becanse the service was reasonably calculated under the circumstances, and becanse David
was made aware of the service and had an opportunity to be heard, and because the notice was fair through

actual notice, the court was correct in denying David's motion to dismiss for improper service.

LIKELIHOOD THAT PHOEBE WILL BE ABLE TO HAVE COUNTERCLAIM
DISMISSED

Counterclaim: A counterclaim is a defendant's claim against the plaintiff.

Gwsuéml All\/m{aww%wjm bt Spsolbind’
Mﬁmw#b\ P Yon discoss Millawe, LULUC[/\/(/)\H’Wéll/éfIP(E%
s, \"‘* shonld _nessute Hoapotstlod
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Here, Phoebe 1s the plaintiff who sued David for rear ending her. David is
counterclaiming that Phoebe defamed him for the fake reviews of his car wash. Davids

defamation claim is a counterclaim to Phoebe's negligence claim.

Compulsory Counterclaim: If a counterclaim is compulsory, that means the defendant

must bring up the counterclaim in the suit that the plaintiff raised, otherwise the

6‘{“ defendant will be batred from recovery after the suit. In order for a counterclaim to be
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compulsory it must (1) arise from the same transaction or occurrence, and (2) not require

to add another party to the claim for which the court would not have jurisdiction over.

Compulsory Counterclaim Test: In order to test if a claim is compulsory, the court will
look at (1) whether the claim has the same statement of fact and law, (2) if trying the claim
separately will essentially be trying the same case twice, (3) if the same evidence will be

used in both, and (4) if there is a logical relationship between the claim and counterclaim.

Here, the original claim that Phoebe has against David is that David was negligent and
caused an accident by rear ending Phoebe with his car. David's counterclaim is that
Phoebe defamed David by writing negative reviews for his car wash business and falsely
claiming that he did not pay his employees, tegularly damaged customers cars and hates
Taylor Swift. Because David's counterclaim does not involve adding another party, and is
only a suit between David and Phoebe, we can conclude that the second element for a
compulsory counterclaim has been met, as there is no requirement to add another party
that the court will not have jurisdiction over. In analyzing the first element of if the
counterclaim arises from the same action or occurrence, we will look at the four questions

of the compulsory counterclaim test. The first element is whether the claim has the same

statement of fact and law. Here, Phoebe's facts will be that David rear ended Phoebe
while on her way to the concert, and the medical bills and damages that she incurred from

the instance. The question of law will be the negligence of the tort that David committed

(WA by hitting her car. David's counterclaim will use the facts of defamation including all of

I

N
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the reviews that Phoebe wrote. The question of law will be if Phoebe satisfied the
elements of defamation. Here, the fact and laws are different. Secondly we will look at if
trying the case separately will constitute trying the case twice. Here, Phoebe's claim will
involve a personal injury claim for negligence of a car accident. David's claim will be
based on defamation of character. Here, these cases differ and would not be similar cases. M
Thirdly, in analyzing the same evidence, Phoebe's evidence will be what occutrred the
night of the accident. David's evidence will be of the reviews left on his page. Different
evidence is necessary for both cases. Lastly, the logical relationship between the claims.
Although if not for David hitting Phoebe's car, Phoebe would not have written the
negative reviews, the "but for" reasoning is not conclusive to determine logical
relationship. It is not logical that when a person accidentally rear ends another person,
that that person would write negative reviews and make up lies about the person who hit
their car. That is not a natural occurrence that follows the event of a car accident. When

analyzing the elements of a compulsory counterclaim, the events do not relate to the same

transaction or occurrence. l’\ﬁAA‘éD WIEMJ\M U/UL“\Q Maﬁ’%/ \f@r}f @M{f \S()b/

.

Permissive Counterclaim: A permissive counterclaim is one that arises from a single
transaction against the plaintiff, where the court can decide at their discretion if they

would like to hear the case at the same time.

Here, the claim does occur from a single transaction, as it is not the same transaction or

occurrence of the negligence claim.

In conclusion, because the counterclaim does not arise out of the same transaction or occurrence, the
counterclaim is permissive rather than compulsory, and the court can exercise its discretion as to whether to
hear the counterclain along with the original claim. Phoebe will likely be able to have the counterclaim

against her dismissed, and David can decide to try his claim of defamation separately and will not be

barred from recovery. 6& (k)( OV, Ck‘JSﬂN\

50f16
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DAVIDS OPTIONS TO CHANGE VENUE

Subject Matter Jurisdiction: SMJ is the court's jurisdiction of the subject matter and

their ability to adjudicate a particular kind of case.

Here, Phoebe is suing David in federal coutrt, so the federal court must determine if they

have SMJ though diversity or a federal question of law.

W | J Diversity Jurisdiction: A federal court can exercise jurisdiction over a suit when neither
N/‘}\ZA‘ » ) party is domiciled in the same state, and when the amount in controversy exceeds $75,000
excluding costs and interest. A person's domicile is where they are fixed and permanently

(\3\‘ live and where they intend to return when they are absent therefrom.

\'D\i(w Here, Pheobe is a citizen of State A and David is a citizen of State B, therefore they are
not from the same state. Phoebe is suing David for a total of $85,000, which meets the
amount in controversy. Because both the plaintiff and defendant are domiciled in
different states, and because the amount in controversy exceeds $75k, diversity is met and
a federal court can hear the claim.

& Venue: Under the laws of venue a plaintiff can bring a claim either, (1) in the district in
.,\%a(\)m which the defendant lives, or (2) where a substantial patt of the events took place. £57
e\t !( o H/\/ mkﬁu‘\ﬂ 600&(

W\\ét’\? Here, David is a citizen of in State B. The accident took place a few blocks away from the

% concert which was located in state X. Therefore, under the laws of venue, venue is only
proper in State B or State X. Here, Phoebe attempted to sue David in State A. Because
David is not a resident of State A and because the substantial part of the accident did not

take place in State A, state A's venue is not proper.

In Conclusion, David has the option to change the venue to either State B or State X. The facts state that
LDéfaﬁmﬂon 15 easter to prove in State B. In federal court, states will follow state substantive law,

7w p&w«\ Ene e, uhih - wot cornted. lno chomge B
\MIA\JQ 64&{@ ) 40D wth Hae caa b Ve poc) (/@MM S0
{’0‘6‘% V\D‘L [/\ﬂ/(P tl/(A CANQ_ b/('/ 2Ner & A /au) U\n((ap[%j
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therefore, for David's suit against Phoebe for defamation, it would be advantageons for David to have the
case heard in state B. However, becanse his counterclaim is not compulsory, this wonld only be
advantageous to David if the court granted the permissive counterclaim of defamation to be heard with the

original claim for negligence.

(
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2)

1. Can Dan join Donsanto to the lawsuit and if so, what is the correct procedutre for

doing so?

Impleader

Impleader 1s the process of joining a 3rd party defendant to a suit. This is done when a
(p’j defendant shows that a 3rd party is liable to them in part (not solely liable to the plaintiff)
%(U\Q and it would be more efficient for the court to bring in the 3td party now rather than
continue without them and then a another litigation between the 2 defendants. The 3rd
- party must be impleaded via a motion 21 days after receiving the complaint. Here, Dan's
&0’6‘& 'l has used the Donsanto grass care product all over the golf course which killed the grass.
M/{% Dan's has relied on Donsanto's product to keep the golf course the ptistine green that it is
é known for. Dan's will definitely want Donsanto to be impleaded to help carry the burden
of the defense against the golf course. 100K is a large sum of money that Dan's lawn care
is most likely not ready to payout and may ruin his business. If Dan's goes to court
without Donsanto then Dan's will eventually bring suit against Donsanto in a separate
Aitigation proceeding. Dosanto is liable to Dan's as it is their product that was used on the
Pinky's golf course and without that product, Dan's would not be hailed into coutt.

A% V‘W liable to Dan's in the suit of Pinky's v Dan's, Dan's can implead
!

W)DW? Donsanto 21 days after the complaint via a motion.

q

% . g D 2. Will Donsanto be able to successfully challenge the court's exercise of personal
et b(@ y & P

g}(‘ﬁwf jurisdiction over it?
pot

\M Personal Jurisdiction
W -

Personal jurisdiction can be had via common law rules In personam, In rem (forum state

control over personal and real property), Quasi in rem (forum states control over petson

60f 12
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due to real or personal property in the forum state), or modernly through long arm

statutes.

In personam
«fﬂ(f«‘-l'iam(

If a defendant is located in the forum state then the state has classic PJ over them. This
can be through domicile, consent, ot transient presence. Individual Domicile is had
through physically living in the State with the intent to stay and corporate domicile is had
through 1. the states in which it is incorporated and 2. one place that is their principal
place of business. Consent can be had if the defendant is served and they show up to
court without stating they are specially there to tell the court they do not have PJ over
them. Lastly, if the defendant is there with transient presence, that was not there through
force, fraud, or legal reasons outside of the notice claim, they can be served. Here,

bo‘*-’(q’ % “Donsanto is incorporated in State X and also has it principal place of business in State X,

0“'::"}16\,,'/'1 The fact that it does its shipping, holds a warehouse, and employs people at the
v

b”)

warehouse has no effect on State A being their principal place of business because the

facts state that its principal place of business is State X and they cannot have mote than

one. Thus, State A does not have PJ over Donsanto. wilead ab(mj(’c) (x)o‘-ﬁg¢3&.& )"

—

Donsanto has yet to be impleaded into the suit. They have no reason to consent to the

suit in court as they are not a party to it yet. Thus, there is no consent.

Donsanto is not a transient in State A as the officers of the company would need to come
into the State in order to be served. Their principal place of business is in State X and
unless one of the officers of the company is personally served there, no PJ] will be had

over them.

In conclusion, there is no common law personal jutisdiction over Donsanto.

Long atm statutes V\(w/{—DW \001\; net &stﬂf s vl

7 of 12
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Long arm statutes are permitted as long as they are not in conflict with the constitution
and follow the notions of fair play and substantial justice-Fair play and substantial justice
are analyzed by 5 factors: 1. the burden on the defendant to be hailed into coutt, 2. the
interests in the plaintiff in gaining relief, 3. the States interest in protecting it's citizens, 4.
the judicial systems need for efficiency, and 5. the involved states intetest in their own
policies. Long arm statutes fall under 2 categories; general jurisdiction and specific
jurisdiction. These require minimum contacts that in which the defendant has availed

themselves of the benefits and protections of the forum states laws.

General jurisdiction

Systemic
General jurisdiction is where a defendants minimum contacts ate so (word) and
continuous that they are considered "at home" in the forum state. Any claims against
them can be had even it does not arise out of those contacts. Here, Donsanto has sold

their product to Dan's in order to help keep the grass green at Pinky's. Donsanto has

\ﬁ@gﬁ&%&to get the attention of Dan's employee in order to entice him to purchase

the product. If Donsanto is shipping within State A then they are selling their products in
State A and thus are availing them selves of the protections of State A law and State A
will have PJ over them.

Specific Jurisdiction Lo A B
ot g5t Mowzz
Specific jurisdiction is where a defendants minimum contacts ate so sporadic and isolated W
that the claim against them must come from those minimum contacts. Here, Donsanto

has sold a product that was assumed to help keep grass green. Dan's is using the

Donsanto product to keep grass green on a golf course which is acres of grass and would
tequire an abnormal amount, in comparison to home use, of product. Donsanto would be

well aware of the amount of product they are sending to Dan's if for any other reason

8 of 12
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they would need to keep track of it for Hazardous materials requirements. Thus, State A

would have PJ over Donsanto via specific jurisdiction.

In conclusion, Donsanto will not be able to successfully challenge the court's exercise of

personal jurisdiction over it.
Miosing Winiwtom Cotlaats wle

3. 1s Dan's lawyer correct about the case being heard in state court?

Remand 6&;@2 95wl 6(?5‘1——"—3

A suit can be remanded to State coutt if the federal court does not have subject matter
jurisdiction. Subject matter jurisdiction is appropriate here as there is diversity of plaintiffs
and defendants in which they have different citizenship via domicile (see above) and the
amount in controversy 1s over $75K. Pinky's is a State A plaintiff and Dan's is a State B
defendant and the amount in controversy is 100K which is over the necessary amount

needed to proceed to federal court under diversity jurisdiction. Thus the court + ,‘;

Impleader

(supra) If a defendant impleads a 3td party defendant and SM]J is destroyed by the 3rd
party, the suit may continue in federal court. Here, because Donsanto is from State X and

would even still maintain diversity jx the suit will continue in federal court.

In conclusion, there is no reason for the suit to be remanded to State court, even with the

impleading of Donsanto. Dan's lawyer is incotrect.

1%
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3)

GRANTING REMOVAIL OF THE CASE:

Subject Matter Jurisdiction: SM] is a coutt's jurisdiction over subject matter and its

jursidiction to adjudicat ‘tal f ) .
jursidiction to adjudicate a certain type of case 6@(}‘%"0

Here, the case is being moved to Federal Court, so there must be analysis on whether the

court can hear the case based on Diversity or a federal law jurisdiction.

L2~ Diversity/Domicile/Strawbridge Rule: A federal court can exercise jurisdiction over a

suit when neither party is domiciled in the same state, and when the amount in
controversy exceeds $75,000 excluding costs and interest. A person's domicile is where
they are fixed and permanently live and where they intend to return when they are absent
therefrom. Under the Strawbridge rule, no defendant ot plaintiff can be from the same

state.

Here, the domicile of the plaintiff, Peyton is State A, as that is where he is a citizen of.
The domicile of Declan is state B as that is whete Declan lived and was selling the car.
Because the plaintiff and defendants are from different states, they satisfy this element.
The second element is that the amount in controversy be over $75,000. Here, Peyton is
suing Declan for the amount he paid for the car. Peyton paid $80,000 for the car, which
exceeds the minimum requirement of $75,001. Because both Peyton and Declan are
citizens of different states, and because Peyton is suing Declan for an amount greater than

$75,000, diversity has been met and the court can hear the case.

Federal Law Jurlsd1il ion: When diversity is not met, a federal court can still hear a case
" pavse oY paised
if the action of thc claim is based on a federal law, however under Mottley, the federal

question must be well pleaded

oAt o o el {Z/Qoo[d wm‘o/dm%
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Here, Peyton is suing Declan for "knowing it was not worth what he charged" and for
"lying about the condition of the car." The claim of action is based on breach of contract,
and does not involve any federal law, because the claim of action is not related to federal
. Matbn 3 Stetolan gental § onsdichive

law, but to contract law, which is a state issue. Declan used an affirmative defense that
stated that federal law prohibits trade with Iran, and therefore it would be illegal to import
replacement parts for the car from Iran. While the affirmative defense does raise an issue

f federal law, the federal law must arise from the plaintiff's claim and cannot atise from
the defendant's defense. Because there is not a question of federal law in the plaintiff's

claim, the court will not have SMJ over the case based on a federal law question.

In conclusion, the court was correct to grant removal of the case to federal court, because the case satisfied

the rules of diversity, as the plaintsff and the defendant were from different states and the amount in
controversy was over §75,000. gm)A & 6(\ %Lh’( BND WG, MNL caL\

DENY MOTION FOR MORE DEFINITIVE STATEMENT:  ystld [ Ke do 500 He .

afpareneeto due hig hen
. . . . " _ o Slanclacd é’
Pleading: A pleading must include a plausible "short and plain" statement of the Lpod inhec

plaintiff's claims along with a demand for relief sought. 6{3}& e M(;,,Ls

Here, Peyton wrote a complaint that alleged that Declan sold the car knowing it was not
worth what he charged, and lied about the condition of the car. It states that the
complaint included all other required elements. We can assume that the complaint
included a demand for relief sought. Here, the statement was short and plain, and stated
the claim of the plaintiff, which was that the defendant lied about the value of the car and

the condition of the car. Under the pleading requitements, all elements are satisfied.

Plausibility Standard: A statement from a plaintiff must be plausible, meaning the
factual allegations must either directly or with reasonably infer that the defendant

conspired. The court will assume that the facts of the plaintiff are true.
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Here, Peyton is claiming that he was sold a car and that the seller, the defendant lied
about the condition of the car, and sold it knowing it was not worth what it was worth. If
the court assumes the facts are true, it is plausible that someone could have sold a car and
lied about the worth of the car, as this is an occurrence that happens often and is not far
fetched. The plausibility standard is above the standard of "possibility." And it is very
plausible that someone would lie about the value of a car to receive more money for the
car and deceit an unknowing seller. Because this is an occurrence that can be very

plausible, the plausibili M’ standard is met.

" ?\QMLu 3 ﬂow‘l ﬂﬂf&b ¢

Complamt Constltutlng Fraud: When a plaintiff is alleging that a defendant has
committed fraud, the complaint must give the defendant sufficient notice of the particular
misconduct so that the defendant can defend themselves from the claim specifically and

not just deny that they did anything wrong.

Here, Peyton is accusing Declan of fraud as he is accusing him of lying about the
condition of the car and knowingly representing that the car is worth more than it is.
When a person lies intentionally, that is fraudulent. Because this is an issue of fraud, the
pleading standard is higher and the complaint must be specific enough for Declan to
directly respond to the allegations against him. The standard for pleadings for frauds is
higher because the damage it can do on one's reputation if they are accused of fraud.
Here, Peyton only says that he sold the car knowing it was worth less than what he
charged and that he lied about the condition of the cat. Peyton did not include any details
of what he lied about. He did not include details that Declan represented that the car was

manufactured in Iran, or that less than 50 of the cars was made. He did not include the

- amount the car was actually worth, and that the car parts were actually manufactured in

"

America where there were thousands of these cars in the United States. The fact that

Declan lied about the value of the car in itself is not specific enough for the defendant to
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be able to defend himself with specificity in order to avoid harm to his reputation if the

claims were false.

In conclusion, although the requirements for a pleading would have been met, because the pleading involved
U gq‘{ a complaint constituting fraud, the complaint had to be more specific, and under the requirements for
i A < complaints constituting fraud, the complaint was not specific enough. When a complaint is not specific
enough the defendant has the right to file a motion for a more definite statement. In this instance, the conrt

erred in denying Declan's motion for a morz:}eﬁm'ie statement. ‘ v 4
/f/o@,.’ Wmoﬁ'm waed £lecd oftr W AL, SO 11~ AD M W@

REQUEST FOR ORDER TO FREEZE DECLAN'S BANK ACCOUNT

| Prejudgement Relief: A court will approve relief ptior to a judgement on very rate
0
(O\E ™ loccurrences. The court will look at factors such as how the asset is related to the case at
k/ hand, and whether the asset would be necessary to collect a judgement, the level of
w({&b y judg

depravation that the defendant would incur if the asset was seized and the the risk of

erroneous seizure. he g‘)( 7!@ WIV)LIQ@( W
ele mﬁw’fl

Here, Peyton is looking to freeze Declan's bank account. When weighing the level of
depravation a defendant would incur if the asset is seized, a person's bank account has a
high level of depravation. Most people keep a significant amount of their money in a bank
&( account and use their account daily for necessities such as food and for paying important
@WJ L}{_)bi]ls such as rent and mortgage and car payments. There is a high level of deptivation of
the defendant if the defendant wete to be deprived of access to his bank account. When
weighing the relation of the asset to the case, if a judgment is entered in favor of Peyton,
it is likely that 2 monetary award will be granted and those damages will likely come from
the defendant's bank account and therefore there is a close relation to the case and the
defendant's bank account. When analyzing the risk of erroneous seizure, the claim the

plaintiff made must be proven or disproven with factual analysis from both parties. It is
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possible that Peyton is lying about the claims and that Declan was not fraudulent in his

representations.

In conclusion, becanse seizing Declan's bank account will have an extremely high level of depravation and
because there is a possibility that there could be error and that Peyton could be dishonest in his claims, it is
unlikely that the court will offer prejudgment relief. 1t is not enough that if a judgment would be entered in
Javor of Peyton that the funds would come from Declan, otherwise anyone who is seeking monetary
damages would be awarded Prejudgment relief. The court must look at and consider all factors, and here

the deprivation of Declan's bank account is outweighed by the benefit of Peyton seiing his bank account.

END OF EXAM
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