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QUESTION 1

Damon is being charged with the murder of Vinnie in his home. Vinnie and Damon lived on the same street, and
they would often spend time at each other’s houses. The prosecution’s theory is that Damon shot Vinnie because
he was having an affair with Damon’s wife, Winnie. The defense’s theory is that Damon was startled and the
gun misfired during a verbal confrontation between Vinnie and Damon.

Damon went to see Amber, his attorney. Paul, Amber’s paralegal, sat in on the meeting and took notes. During
the meeting Damon said “I shot Vinnie because he was having an affair with my wife, but it started as just a
verbal arguments and I don’t think I really meant to shoot him. My gun must have misfired, I don’t really know
how to use it that well.”

Assume the following occurred in CA state court. Discuss all the evidentiary issues and arguments that would
likely arise in each section below, including objections, if any, and the likely trial court ruling.

Answer according to California law.

1. During the prosecution’s case-in chief, Paul testified that Damon said: “I shot Vinnie.” On
cross-examination, Paul could not recall that Damon said Vinnie was having an affair with his wife, or that he
said it started as a verbal argument and the gun misfired. The prosecution attempted to refresh Paul’s memory
with his notes from the client meeting. After reviewing his notes, Paul testified that Damon said he didn’t mean
to shoot Vinnie, and that his gun misfired. However, Paul was still not able to recall Damon saying Vinnie was
having an affair. The prosecution then moved to enter Paul’s notes into evidence.

2. Then the prosecution called Winnie, Damon’s wife, to testify. She testified that on the day of the murder she
was walking on the street in front of Vinnie’s house when Damon walked out the front door. Damon walked up
and told her “I have always hated Vinnie, so I shot him.” Winnie did not think he was serious so she did not go
inside Vinnie’s house. Winnie then testified that she did not have an affair with Vinnie. At the time of the trial,
Winnie and Damon had filed for divorce, but the divorce was not yet finalized.

3. Finally, the prosecution presented Nancy, Damon and Winnie’s neighbor. Nancy stated that she is a
recreational hunter and once a week she and Damon would go to the gun range and practice shoot. Nancy
testified that in her opinion Damon was a good shot, knew how to handle his gun, and would not have misfired.
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QUESTION 2

Pam was hit by a car driven by Daniel and broke both of her legs. Pam claims that she was walking in
the cross walk while the walk sign was on, when Daniel ran a red light and struck her. Daniel claims that he was
driving slowly through a green light when Pam darted into the road in front of Daniel’s car. Pam sued Daniel in
a negligence action to recover damages from her hospital expenses.

Assume the following occurred in Federal Court. Discuss all evidentiary issues and arguments that
would likely arise in each section below, including objections if any, and the likely trial court ruling on the
admissibility of the evidence.

1. During the prosecution’s case in chief, Pam testifies that 20 minutes after the crash a woman named Betty
approached her on the street and said, “That car came flying out of nowhere. I was right behind you and jumped
out of the way; I thought I was going to be hit and killed!”

2. Pam seeks to admit testimony of a police officer who responded to the accident. If permitted, the police
officer will testify that she analyzed the indent on Daniel’s car from the impact, in her opinion, the indent
indicated that Daniel had been driving above the speed limit. The officer went on to testify that in her opinion
Daniel was at fault for the accident.

3. Daniel calls Mary, Daniel’s friend, who was in Daniel’s vehicle at the time the accident occurred. Mary
testified that Pam “jumped in front of Daniel’s car and Daniel swerved but could not have avoided hitting her.”
On cross-examination, Pam says to Mary: “Isn’t it true that you have been convicted of perjury in a case about
insurance fraud?” Mary denies being convicted. Pam then seeks to introduce evidence of Mary’s prior certified
perjury conviction.

4. To show that Pam walked in front of Daniel’s car while the crosswalk light was not on, Daniel seeks to
introduce testimony that Pam has been hit by cars while crossing the street on two prior occasions during the
last year.
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QUESTION 3

Paul was a passenger on a train owned by Desert Railways (DR), and was injured when the train crashed
because of a track malfunction. Paul sued DR in federal court for negligent maintenance of the railway track.

At trial, Plaintiff’s counsel called Wesley, a delivery driver, who testified that he was in the depot when the train
was being inspected for maintenance. Wesley testified that he heard an employee of DR, Ethan, say, “The train
looks fine but I am worried about the railway track, there was a derailment last week.”

The Plaintiff’s counsel then called an employee of DR who testified that after the accident, DR installed a new
track on the line where Paul’s train crashed. The employee testified that this installation was routine and not in
reaction to the accident.

DR then called Charles, the train inspector and custodian of records, who testified regarding the train’s
maintenance record that detailed the pre-trip inspection. Charles testified that all of DR’s maintenance records
are stored in his office. After asking Charles about the function of the maintenance records, DR offered into
evidence the following excerpt: “Pre-trip completed; train passes inspection and is ready for use.” Charles is not
responsible for the track maintenance, which is handled by a different inspector. Both inspections happen
simultaneously, but are written up in separate reports. When asked on cross-examination regarding the track
maintenance report, Charles testified that he did not review that report before finalizing his inspection.

Assuming all appropriate objections and motions were timely made, did the court properly:

1. Admit Wesley’s testimony Ethan’s statements? Discuss.
2. Admit the testimony of the DR employee? Discuss.
3.Admit the excerpt from the maintenance record? Discuss.

Answer according to the Federal Rules of Evidence.

*******
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QUESTION 1 ANSWER OUTLINE

1. Paul’s testimony

Relevance – CEC 210 Evidence having any tendency to make the existence of any disputed fact of
consequence to the determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – CEC 352 Court must balance the probative value of the evidence against the
danger of unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If
prejudice is substantially greater than the probative value of the evidence the court will exclude the
evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. (FRE) A
witness is competent if they are capable of expressing themselves and able to communicate with the jury,
and if they are capable of understanding their duty to tell the truth (CEC). A witness must have personal
knowledge of the facts they are testifying to, meaning they experienced it with one of their five senses.

Prop 8: In CA, Prop 8 applies to criminal cases. Prop 8 says that all relevant evidence is admissible even if
objectionable. However, evidence under Prop 8 is still subject to being excluded under CEC 352’s balancing
test, if the unfair prejudice outweighs the probative value. Prop 8 has many exemptions, including hearsay,
character evidence, and privilege.

Hearsay - Hearsay is an out of court statement offered for the truth of the matter asserted. Hearsay evidence
is inadmissible unless it falls under a hearsay exception.

Refreshed Recollection - If a witness uses a writing to refresh his memory while testifying, the writing must
be produced at the hearing if requested by the adverse party. If the writing is produced the adverse party can
inspect it and cross-examine the witness about it, and introduce any relevant portion of it into evidence. The
writing does not need to be produced if the witness can show they no longer possess or control it, and it was
not reasonably procurable.

Past recollection recorded – 1) The witness at one time had personal knowledge of the facts in the writing, 2)
the writing was made by the witness or under his direction, 3) the writing was made while the matter was
fresh in the mind of the witness, 4) the writing is accurate, and 5) the witness has insufficient recollection to
testify fully and accurately. Even if these factors are met, the document itself can only be admissible into
evidence if offered by the adverse party. If not offered by the adverse party it can only be read into evidence.

Opposing Party Admission (“I shot Damon”) - A statement by one party, offered against them at trial by the
opposing party.

Attorney Client Privilege - If there is an attorney client relationship, the client has a right to stop confidential
communications from being disclosed, either to a third party or at trial. The client holds the privilege, and
can waive that privilege. A common waiver is by disclosing the communication to a third party. Here, a
paralegal is typically considered an authorized third party. D could object to Paul’s testimony.



Work Product (the notes): Materials gathered and conversations conducted in anticipation of litigation by
anyone on the party’s litigation team (including the party personally) are not discoverable or able to be
presented as evidence at trial. However, if the need by the opposing party is great they can still request the
documents. Here, likely the need for the notes does not outweigh the attorney’s right to keep work product
privileged.

2. Winnie’s testimony

Relevance – CEC 210 Evidence having any tendency to make the existence of any disputed fact of
consequence to the determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – CEC 352 Court must balance the probative value of the evidence against the
danger of unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If
prejudice is substantially greater than the probative value of the evidence the court will exclude the
evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. (FRE) A
witness is competent if they are capable of expressing themselves and able to communicate with the jury,
and if they are capable of understanding their duty to tell the truth (CEC). A witness must have personal
knowledge of the facts they are testifying to, meaning they experienced it with one of their five senses.

Hearsay - Hearsay is an out of court statement offered for the truth of the matter asserted. Hearsay evidence
is inadmissible unless it falls under a hearsay exception.

Opposing Party Admissions: - A statement by one party, offered against them at trial by the opposing party.

Spontaneous Statement (Excited Utterance)– CEC 1240 Evidence of a statement is not inadmissible by
hearsay if the statement 1) purports to narrate, describe, or explain an act, condition, or event perceived by
the declarant, and 2) was made spontaneously while the declarant was under the stress of excitement caused
by such perception.

Present Sense Impression – CEC 1241 Evidence of a statement is not made inadmissible by hearsay if the
statement 1) is offered to explain, qualify, or make understandable conduct of the declarant, and 2) was
made while the declarant was engaged in such conduct. *Note, CEC exception is narrower than the FRE,
only applies to statements made while engaging in the conduct.

State of mind – Declarant’s then existing physical or mental condition is admissible to show that condition.

Spousal testimony privilege - In general, a married person has the privilege not to testify against their spouse
in any proceeding. This privilege is held by the witness spouse. There are exceptions to this privilege, like if
a spouse chooses to testify against their partner, if the lawsuit is between the spouses (ex: custody suits).
Here, the parties are still technically married so the privilege may apply (could argue otherwise). However,
wife is the witness spouse and she is choosing to testify, so D cannot stop her.

Martial Communications privilege: - A spouse has a privilege during and after a marriage, to refuse to
disclose and to prevent others from disclosing a confidential communication made during the marriage. Like
the spousal testimony privilege there are exceptions like waiver by the privilege holder (either spouse), and
the crime fraud exception where communications made in furtherance of enabling or aiding anyone commit
a crime or fraud are not privileged. Here, the parties are still technically married so the privilege may apply
(could argue otherwise). Both spouses hold the privilege. However, D spoke to W on the street, arguably not



in confidence if anyone could have overheard. Might depend on if there were others on the street, if it is
typically crowded, how loud D was speaking etc.

3. Neighbor Nancy’s testimony

Relevance – CEC 210 Evidence having any tendency to make the existence of any disputed fact of
consequence to the determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – CEC 352 Court must balance the probative value of the evidence against the
danger of unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If
prejudice is substantially greater than the probative value of the evidence the court will exclude the
evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. (FRE) A
witness is competent if they are capable of expressing themselves and able to communicate with the jury,
and if they are capable of understanding their duty to tell the truth (CEC). A witness must have personal
knowledge of the facts they are testifying to, meaning they experienced it with one of their five senses.

Lay opinion testimony - A witness may testify to their lay opinion if it is 1) rationally based on their
perception, and 2) helpful to understanding the witness’s testimony. Here, N could give her opinion on D’s
ability to use a gun based on her common knowledge opinion. However, N starts to testify about her opinion
based on being a hunter, which is arguably specialized knowledge, and she would need to be qualified as an
expert witness.

Expert opinion testimony - 1) Must be qualified by skill, knowledge, or experience, and 2) must assist the
trier of fact (the jury). Expert witnesses do not need to have personal knowledge of the facts to which they
are testifying. The expert’s knowledge / skill can come from education or experience. Here…



QUESTION 2 ANSWER OUTLINE

1. Pam’s testimony

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. A witness
must have personal knowledge of the facts they are testifying to, meaning they experienced it with one of
their five senses.

Hearsay - An out of court statement offered for the truth of the matter asserted. Hearsay evidence is
inadmissible unless it falls under a hearsay exception.

Present Sense Impression - A statement describing or explaining an event or condition, made while or
immediately after the declarant perceived it.

Excited Utterance - A statement relating to a starting event or condition, made while the declarant was under
the stress or excitement that it caused.

Dying Declaration – In a criminal homicide or civil case, a statement can be admissible as a hearsay
exception if the declarant made the statement while believing their death to be imminent, and the statement
is made about its cause or circumstances. The witness must be unavailable at trial. Here, no facts to show
that the woman was unavailable at trial. Additionally the statement was made 20 minutes after the
accidence. Exception likely does not apply.

2. Police Officer’s testimony

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. A witness
must have personal knowledge of the facts they are testifying to, meaning they experienced it with one of
their five senses. Here, if qualified as an expert witness, the police officer does not need personal knowledge
of the facts to which she is testifying. However, the officer did respond to the accident so she does have
personal knowledge.

Expert opinion testimony - 1) Must be qualified by skill, knowledge, or experience, and 2) must assist the
trier of fact (the jury). Expert witnesses do not need to have personal knowledge of the facts to which they
are testifying. The expert’s knowledge / skill can come from education or experience. Here…



Ultimate issue opinion testimony – It is not automatically objectionable for an expert to testify to the
ultimate issue. However, in a criminal case an expert cannot testify to their opinion on whether or not the D
had the mental state or condition that constitutes an element of the crime charged or of the defense. Here,
this is a civil case, so the ultimate issue opinion would not be automatically objectionable, though the
defense will argue it is highly prejudicial.

3. Mary’s Certified Perjury Conviction

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence.

Authentication: Demonstrative or tangible evidence must be authenticated before it can be introduced at
trial. Certified convictions are self-authenticating.

Impeachment with Prior Conviction - A witness’s credibility for truthfulness can be attacked with evidence
of a criminal conviction. If the crime is a felony, the evidence must be admitted subject to a balancing test, if
the witness is not the defendant. If the witness is a criminal defendant then the evidence is subject to a
stricter balancing test. Evidence of any crime, regardless of punishment, must be admitted if an element of
the crime involves dishonesty. Here, perjury is a crime that involves dishonesty and can be admissible for
the purpose of impeachment. There is not a limit on extrinsic evidence for impeachment by prior
convictions, so the conviction can be introduced even though M denied it.

4. Evidence of Prior Car Accidents

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. A witness
must have personal knowledge of the facts they are testifying to, meaning they experienced it with one of
their five senses.

Character Evidence – Evidence is inadmissible if offered to show someone acted in conformity with a
character trait on a particular occasion. Character evidence can be in the form of opinion, reputation, or
specific instances. There are exceptions to the character evidence ban, like if the character trait is at issue at
trial, or in criminal cases a defendant can “opens the door,” or puts his character at issue first or offers
evidence of the V’s character for violence. Here, this is a civil case, and so there are less exceptions. The
evidence would likely not be admissible to prove conduct in conformity.

Habit / Prior Bad Act - Evidence of a habit or custom is admissible to prove conduct in conformity with the
habit or custom on a specific occasion. Here, the defense will argue that P shows a habit of being hit with
cars under similar circumstances. The plaintiff will argue that two other accidents is not frequent enough to
show habit. Because of the unique circumstances, and unlikely events, the judge would likely find the



evidence could show habit, of possibly be admissible to show P intentionally caused the accident (evidence
of lack of mistake, common plan).



QUESTION 3 ANSWER OUTLINE

1. Wayne’s testimony about Ethan

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. A witness
must have personal knowledge of the facts they are testifying to, meaning they experienced it with one of
their five senses.

Hearsay – An out of court statement offered for the truth of the matter asserted.

Opposing Party Admissions: - A statement by one party, offered against them at trial by the opposing party.

Present Sense Impression - A statement describing or explaining an event or condition, made while or
immediately after the declarant perceived it.

Effect on the Listener - Out of court statement can be offered to show the effect on the listener – their
emotions, how they were feeling in the moment, their plans / thoughts.

2. DR employee testimony

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence.

Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence.

Witness comp / personal knowledge - A person is deemed competent unless facts say otherwise. A witness
must have personal knowledge of the facts they are testifying to, meaning they experienced it with one of
their five senses.

Subsequent Remedial Measures - Excludes evidence of remedial measures when offered to prove negligence
or culpable conduct. This rule only applies to actions taken after an accident, evidence of measures taken
before an accident are admissible. Subsequent remedial measures can be admissible to prove something
other than negligence or culpability, like knowledge or ownership. Here, cannot be admissible to prove
negligence, but could be admissible to show knowledge of an issue.

3. Maintenance record

Relevance – Evidence having any tendency to make the existence of a fact of consequence to the
determination of the action more or less probably than it would be without the evidence. Here, it is arguably
not relevant to introduce the report for the train, when the issue is the track maintenance and DR is not
trying to introduce the track inspection report.



Balancing / Legal relevance – Court must balance the probative value of the evidence against the danger of
unfair prejudice, confusion of the issues, misleading the jury, or undue consumption of time. If prejudice is
substantially greater than the probative value of the evidence the court will exclude the evidence. Here, there
is a strong argument that the prejudice (only showing the inspection report that is favorable to DR)
outweighs the probative value because the issue here seems to be the track, not the train.

Authentication: Demonstrative or tangible evidence must be authenticated before it can be introduced at
trial. Certified convictions are self-authenticating.

Best Evidence Rule - Best evidence rule applies when inferior evidence is offered instead of the original
writing, recording, or photograph. An original writing, recording, or photograph is not required if: The
originals are lost or destroyed, or not obtainable, and the writing, recording, or photograph is relating to a
collateral issue.

Double Hearsay: An out of court statement offered for the truth of the matter asserted. When a hearsay
statement contains another hearsay statement within it (like a hospital record and the statements written in
the hospital record), both layers of hearsay must fall within an exception to be admissible.

Outer layer:

Business Record Exception - 1) recording of an act or event, 2) made by a person with personal knowledge,
3) made at or near the time of the event or act, 4) by a person under a duty to keep the records in the
ordinary course of business.

Inner Layer:

Opposing Party Admissions: - A statement by one party, offered against them at trial by the opposing party.










































