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Question 1

Clara wins the California lottery. All her life she has loved paintings by James Whistler.

She sees one of his “Nocturnes” for sale in a gallery and decides to spend her winnings of

$50 million on the painting. The dealer (a very evil person, quite unbeknownst to Clara)

says he can sell it to her, but it is scheduled to be on display at the Getty Museum for the

month of May. As such, he cannot deliver it until June 1. She signs the sales contract,

pays a $50,000 deposit and goes home. Meanwhile, the evil dealer receives and accepts

an offer from Taylor Swift for $60 million for the Whistler. On June 1, he delivers a

painting to Clara. It is not the Whistler, but rather a large Jackson Pollack which is also

worth $50 million. She refuses to pay the remaining amount. The evil dealer sues her,

claiming the painting is comparable and she is obligated to accept it as mitigation.

How will this turn out for Clara?
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Question 2

Francois is a dress designer. Just before the Grammy awards, Taylor Swift calls him and

asks him to design a dress for her performance that will be “absolutely unique and

unlike any dress he has ever designed for anyone.” They sign a contract for a dress to be

delivered the morning of the show. It will be covered in silver bugle beads and have a

2”x2”x2” plexiglass compartment in the bodice that will be filled with water and hold a

live goldfish, as a tribute to her new hit song “I Love Goldfish”. She agrees to two

fittings but cancels the second due to rehearsals. He delivers the dress in the morning

with the fish swimming happily in its compartment. She puts on the dress backstage

five minutes before her performance. One minute before she is to go onstage she notices

the fish is dead and floating upside down. The emcee announces her and she goes on

stage mortified and starts to sing. Immediately she notices that Beyonce is in the front

row wearing an identical dress, but in gold bugle beads and three live swimming

guppies.

She wants to sue Francois for breach of contract. What grounds does she have?
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Question 3

Taylor Swift needs a vegan chef for one year while she is living in California recording

her new album and starring in a movie. She meets with Agnes who has written vegan

cookbooks and formerly ran two well-known vegan restaurants. Taylor and Agnes get

along very well and Agnes agrees to work for Taylor. Taylor tells Agnes the lawyer will

send her contract the following day. When she reads the contract, Agnes is very happy

with the salary and the working hours and is ready to sign when she sees the last clause.

It reads that after Agnes leaves Taylor’s employment, Agnes agrees not to work for any

other celebrity ever again anywhere in the state of California. She is thinking about

retiring after this contract, so she doesn’t really care. She also sees a stipulated damages

clause that says if her contract is terminated before the full 12 months for any reason,

she will receive the salary for the remaining months. She signs the contract and returns

it to Taylor. She begins working the next day.

Two days later, Taylor has a severe allergic reaction from mushrooms in a dish Agnes

made (Taylor did not disclose any allergies to Agnes). Taylor angrily fires Agnes and

threatens to sue her, and also refuses to pay the stipulated damages.

Agnes comes to you for help. She wants to know if she can get the stipulated damages.

She has also been offered another job and wants to know if she can accept it. She thinks

Taylor is bluffing about suing her, but wants your opinion whether she should be

worried.

********
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ANSWER OUTLINE

Question 1

ANSWER 1 (OUTLINE)

20% Organization (Similar headings – boldfaced below)

20% Issue (Spot all issues)

20% Rules (Name all rules – underlined below)

20% Analysis (Apply law to facts – all non-underlined, non-italicized font below)

20% Conclusions (Provide correct conclusions – as italicized below)

Introduction

Nature of the transaction: Sale of goods, mitigation, specific performance alternatives, damages

Is there a valid contract?
● A valid contract requires an offer, acceptance, consideration.
● Clara offers to buy and Dealer offers to sell. Clara provides a down payment which would be partial consideration,

pending the final delivery.
● Accordingly, Clara and Dealer have a valid contract.

Does the UCC article 2 apply to this contract?
● UCC article two applies to contracts for sales of goods.
● Further, UCC’ statute of frauds provision requires sales for more than $500 to be in writing.
● Clara and Dealer signed the contract for the sale of a painting for more than $500.
● Accordingly, UCC article 2 would apply. Further, the statute of frauds provision would be satisfied.

Can the dealer claim that Clara breached the contract by failing to accept a comparable painting (in value)?
● UCC 2-708 provides a damages to a seller for the buyer’s non-acceptance of the goods.
● Under this section, the measure of damages is the difference between market price at the time of tender and the

unpaid contract price, but less expenses saved by the buyer’s breach.
● Here, the seller breached the contract by delivering a different painting. While comparable in price, it was not the

unique item in the contract.
● Accordingly, the dealer would not be able to argue for damages as the item delivered was not what was in the contract.

He has no damages as he has sold the actual item for a higher price.

What can Clara claim?
● Failure to perform as contracted is a breach of contract.
● Under UCC 2-711, when a seller fails to deliver the agreed upon goods, the buyer may revoke acceptance and cancel the

contract.
● Under the same section, the buyer may recover damages for non-delivery, or obtain specific performance.
● In this case, the painting was not what Clara contracted to buy, so upon delivery she may revoke acceptance and rescind

the contract.



● She may also recover damages in the amount she paid ($50,000) for breach of contract.
● She may also pursue specific performance under UCC 2-716, particularly as the painting was unique, however it has

been sold so this option may not be possible.
● Accordingly, Clara may rescind the contract and recover the amount she paid to the dealer.

ANSWER 2 (OUTLINE)

20% Organization (Similar headings – boldfaced below)

20% Issue (Spot all issues)

20% Rules (Name all rules – underlined below)

20% Analysis (Apply law to facts – all non-underlined, non-italicized font below)

20% Conclusions (Provide correct conclusions – as italicized below)

Introduction

Nature of the contract: services and sale, promise of uniqueness, non-conforming goods

Was there a valid contract?
● A contract requires offer and acceptance.
● Further, if the contract involves the sale of goods, it must be in writing if the price exceeds $500 under UCC 2-201.
● In this case, the facts indicate that they signed a contract. While the facts do not indicate the price, we can assume that

such an item would exceed $500, and the writing ensures the contract is in compliance with the statute.
● Accordingly, there is a valid contract between the parties.

Does the UCC article 2 apply to this contract?
● UCC article two applies to contracts for sales of goods.
● If the contract includes additional items such as services, courts look to the predominant factor.
● In this case, the facts do not indicate a separation between the value of the item and the value of the service

(designing).
● However, as this is ultimately for the delivery of an item, it can be argued that the UCC would apply. Further, the facts

do not provide details of the price, i.e., no delineation in the contract between services and sales.
● Accordingly, as this would be a sale, the UCC would apply.

Did the product delivered to Taylor conform to the contract requirements?
● Under the UCC, if the seller is aware of a particular purpose upon which the buyer is relying on the seller’s skills, there is

an implied warranty that the goods will comply.
● Parole evidence is permitted only if the terms are not set out fully in the contract
● The facts indicate that she wanted a unique dress in which there would be a live fish. We do not know, however, if the

contract contained these details.
● In addition, she accepted the dress upon delivery as in compliance.
● Upon delivery, the dress was in conformity with the contract, at the time of acceptance, she would have no grounds for

claiming Francois was in breach.
● With regard to the uniqueness, if not clarified in the contract such that Francois was aware of the requirement, parole

evidence may be permissible to show she required that there be no other dress like this.



● There may be a question of fact for the jury as to whether the dress was indeed unique. Her dress differed from
Beyonce’s in that it was a different color and had different fish. It would be up to a jury to determine whether his
interpretation (assuming he argues hers was unique and he complied with her requirements) was reasonable.

What damages might she claim?
● The UCC provides that a buyer may receive damages after acceptance of non-conforming goods.

● The amount of damages is the value of what was accepted and the value the item would have been if delivered as

warranted.

● In this case, the facts do not indicate that she paid for the dress when it was delivered, but we can presume that she did.

If so, she can argue for the difference in what she received and what was promised (one of a kind). As stated above,

however, whether the dress was unique is a question of fact.

● If she did not pay, she may be required to pay damages in the amount of the dress’s agreed upon price and/or quantum

meruit to the designer for his work.

ANSWER 3 (OUTLINE)

20% Organization (Similar headings – boldfaced below)

20% Issue (Spot all issues)

20% Rules (Name all rules – underlined below)

20% Analysis (Apply law to facts – all non-underlined, non-italicized font below)

20% Conclusions (Provide correct conclusions – as italicized below)

Introduction

Nature of the contract: services, stipulated damages, non-compete clause, question of fact re definition in contract.

Was there a valid contract?
● A contract requires offer and acceptance.
● In addition, a contract that cannot be performed within one year must be in writing per the statute of frauds as codified

in California.
● In this case, the facts indicate that they signed a contract. The facts indicate the contract to be for one year of

employment.
● Accordingly, there is a valid contract between the parties.

May Agnes obtain damages for early termination under the stipulated damages clause?
● The Restatement 2d of Contracts section 356 states that damages for breach may be liquidated in the agreement if the

amount is reasonable in light of anticipated losses, and the difficulties in proof of loss.
● The section also states that the damages cannot be so large as to be a penalty.
● Validity is a question of law. If the employer set the damages, it has the burden of proving it is unenforceable.
● When a party is wrongfully discharged, the damages are the salary she would have received.
● In this case, the damages reflect the salary Agnes would have received for the remaining months, and were set by her

employer.
● While there is no evidence of the difficulty Agnes would have in finding other employment, the facts do state that she

was thinking of retiring.
● Accordingly, the stipulated damages amount is reasonable as it reflects her salary and both parties agreed to the terms.
● The amount is not a penalty as it is a reasonable reflection of her salary

Did Agnes breach the contract by cooking with mushrooms?




























