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Instructions:

The final exam is composed of three essay questions. Each is intended to take approximately one
hour to complete. Answer each call of the question using IRAC format. For each call, your
answer should clearly state the issue and the applicable rule. Then apply the law to the facts and
analyze how the rule applies here. Come to a clear conclusion that directly answers the call of the
question. While perfect spelling and grammar is not required, each rule must be stated correctly
and use the correct terms. Make sure you are answering the questions in terms of civil procedure.
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QUESTION ONE

Petal bought a brand new electric car from a Desla dealership. About a month after buying it,
Petal was driving the car when it suddenly caught fire. Petal suffered severe burns as a result of
the fire. The CEO of Desla saw a news report about the accident. The CEO immediately called
one of Desla’s attorneys to complete an internal investigation of the accident and to put together
an assessment of Desla’s potential liability. Desla’s attorney interviewed the Desla engineers who
had worked on the car. The Chief Design Engineer told the attorney that she had reported to the
CEO that there was a risk that the engine would spontaneously catch fire when the car was
running.

Petal sued Desla in federal court, claiming a design defect caused the fire. Petal’s claim for
damages included the loss of the car, her medical bills, future medical costs and pain and
suffering. Petal also asked the court to issue an injunction prohibiting Desla from continuing to
sell the car. Jurisdiction and venue were properly satisfied. Petal requested a jury trial in the
complaint.

Desla timely filed an answer.

During discovery, Petal deposed the CEO of Desla. In the deposition, Petal’s attorney asked the
CEO, “Did anyone at Desla ever tell you there was a risk of the car catching fire?” Before the
CEO could answer, the Desla attorney interrupted, saying “Objection! Attorney-client privilege.”
Petal’s attorney and the Desla attorney then spent a few minutes arguing about whether the CEO
was obligated to answer the question. The next day Petal’s attorney filed a motion to compel the
CEO’s answer to the question.

Desla told Petal it intended to seek an order for her to undergo a mental and physical
examination by a psychiatrist and a physician, respectively.

Petal has heard that juries are unpredictable and is considering asking for a bench trial instead.

Answer the following questions:

1. How should the court decide Petal’s motion to compel related to the CEO’s deposition?

2. Is Desla likely to be successful in its request for a mental and physical examination of Petal?

3. Discuss Petal’s options for a jury or bench trial.

*******
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QUESTION TWO

In 2020, BTX opened a cryptocurrency exchange. BTX itself was also a publicly traded
company. In 2021, in response to reports in the media that its business model was inherently
flawed, BTX sent a letter to its investors stating that it had enough cash reserves to cover all
investor deposits. That was the first time BTX had ever made such a claim.

BTX continued to publish updates to their investors and to the public that it had enough cash
reserves to cover all investors deposits. In 2022 the company announced it had became insolvent.
Most BTX investors lost everything they had invested in BTX.

The Securities and Exchange Commission (“SEC”) is the federal agency charged with enforcing
federal securities laws. In 2023 the SEC filed suit against BTX. The suit alleged that BTX had
violated many securities laws. One of the claims made by the SEC was that the statements by
BTX that it had enough reserves to cover their investors’ deposits was “materially false and
misleading” to investors.

The SEC suit against BTX was filed in federal district court in California. All jurisdictional and
venue requirements were met. At the end of the trial, the jury returned a verdict in favor of the
SEC. The verdict stated that BTX’s statements from 2021 on that it had enough reserves to cover
all its investors deposits was materially false and misleading.

The court appointed a receiver to manage the remaining assets of BTX and reimburse investors
where possible. The receiver has arranged to reimburse the investors based on when they
invested. The investors who can show they bought after the 2021 statement issued by BTX will
have priority.

One of the BTX investors is Paul Pantal. Paul heard about BTX from a buddy at the gym and in
2020 he invested his entire life savings, about $80k, into BTX. He lost all of it when BTX
closed.

Paul contacted an attorney about a class action against BTX and in 2023 they filed against BTX
with Paul as the named plaintiff/class representative. The class action alleged that the statements
made by BTX in its investment materials materially misled the investors. The plaintiffs sought to
use introduce the jury finding in the SEC case that the statements were materially false.

There are 2500 class members, a mix of private individuals and corporate investors. The average
loss is $3k.

The plaintiffs filed a motion for class certification. BTX has timely filed an opposition to the
motion.



Answer the following questions:

1. Discuss the likelihood that the class will be certified.

2. Discuss how notice to the putative class should be provided, including who must pay.

3. May Paul’s class use the jury’s finding in the SEC case? If so, how?

******
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QUESTION THREE

In 2022, Daniel sold Blackacre to Portia. Blackacre consists of two acres of land with a house on
it. After Portia moved into the house on Blackacre, she noticed her neighbors walking on a path
across part of the lot. She complained to her neighbors, who explained they believe they have the
right to use the path to get to their mailbox. Portia was frustrated about the situation and sued
Daniel in federal court in California. All the requirements of jurisdiction and venue were met.

During discovery, the Daniel requested from Portia the documents she received as the buyer of
the real estate. Portia turned over the documents to Daniel.

Ten days after the close of discovery, Daniel filed a motion for summary judgment asking the
court to find for him on all claims and to dismiss Portia’s case. Daniel’s motion for summary
judgment argues that there is a valid easement and it was properly disclosed to Portia when she
bought the property. With the motion for summary judgment Daniel included three exhibits: the
seller’s disclosures, which states there is an easement on the property; the recorded title to the
property which states there is an easement on the property; and the deposition testimony of
Portia’s realtor who testified that she asked Portia if she was okay with buying a property with an
easement and that Portia had said “Sure, whatever.”

Portia filed an opposition to Daniels’ motion for summary judgment. In her opposition, Portia
argues that she did not know about the easement. She attached as an exhibit her own deposition
testimony in which she testifies that she did not know there was an easement on the property
when she purchased it. She asks that the court find for her and order judgment in the case.

The court denies Daniels’ motion for summary judgment and the case proceeds to trial. The jury
found for Daniel.

Portia files a timely appeal. The basis of the appeal is that that the document request from Daniel
was improper because he already had the documents that were the subject of the request in his
possession.

While the appeal is pending, Portia files suit against the neighbors for trespass. The neighbors
ask that the case be dismissed based on the judge’s ruling in Portia’s case against Daniel.

Answer the following questions:

1. Evaluate the likelihood of success of Portia’s appeal.

2. Was the court correct to grant Daniel’s motion for summary judgment?

3. Can Portia’s neighbors use the outcome in Portia v Daniel suit to their advantage?
If so, how?

*******
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Question One - Answer Outline and Issues

1. How should the court decide Petal’s motion to compel related to the CEO’s deposition?
Start with basic rules on discovery. The answer should explain that the underlying fact is
not privileged. Should mention the requirement to meet and confer prior to the filing of a
MTC and that the argument in the deposition likely does not meet this requirement,
The court should grant Petal’s motion to compel.

2. Was the court correct to deny Desla’s request for a mental and physical examination of
Petal?
A complete answer must explain that a mental or physical examination can only be
compelled with a court order upon a showing that the mental or physical condition is “in
controversy” and there is “good cause” for the order. A complete answer will also address
the requirement that the parties meet and confer. In this situation, the discussion of Petals’
damages must refer to the fact that she has asked for “future medical costs” and “pain and
suffering” and discuss that the former almost certainly places her medical condition at
issue and the latter likely places her mental injuries at issue. Simply stating that there is
good cause without discussing why is an incomplete answer.

3. Is Petal’s request for a jury trial proper? Discuss.

A complete answer will start by defining the right to a jury trial under the 7th Amendment
and discuss that the default rule is that jury will hear legal issues, and then the judge will
make decisions on questions equity. This is a relatively minor issue in this exam and does
not require complex analysis.

Issues tested:

Discovery

Depositions

Attorney-Client Privilege

Motions to Compel

Mental and Physical Examination
Trial

Jury Trial/Seventh Amendment



Legal vs Equitable Issies

ANSWER OUTLINE Question 2

1. Discuss the likelihood that the class will be certified.
Rule statement identifying the four elements of class certification and analysis that
references the difficulty of typicality of claims (Amchem) and Paul as a representative of
the class.

2. Discuss the obligations for providing notice to the putative class.
The answer should plainly state that these costs are borne by the plaintiff, although
BTX will be obligated to cooperate by providing information about the investors that
is easier for them to access (name, contact information, amount invested and when).
A complete answer will also explain that the obligation to provide notice is higher
when the class member cannot opt out.

3. May Paul’s class use the jury’s finding in the SEC case? If so, how?
This fact pattern is intentionally similar to that of Parklane Hosiery and therefore the
answer should reflect the central holdings of that opinion: nonmutual offensive collateral
estoppel is ultimately within the discretion of the trial court judge and is more likely to be
granted if the plaintiff did not have the opportunity to join in the first lawsuit.

Issues tested:

Class actions

Class certifications

Notice to a class

Issue preclusion (nonmutual offensive collateral estoppel)



QUESTION THREE

1. Evaluate the likelihood of success of Portia’s appeal. Discuss both her arguments.
Answer must state full MSJ rule and discuss the question of whether there is a material
issue in dispute. The answer should discuss the question of whether the easement was
disclosed as a “material fact” in the case and why that is. The answer must also describe
the evidence on each side and why there is a “genuine dispute” – specifically because a
jury may choose to believe Portia’s testimony.

2. Claim preclusion
A complete answer will give the elements required for claim preclusion and that there is
no privity here.








































